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01 SACRAMENTO, CALI FORNI A
02 FRI DAY, OCTOBER 29, 1993, 9:00 A M
03 ---000---
04 HEARI NG OFFI CER del PIERO Ladies and Centl enen,
05 this hearing will again cone to order. For those of
06 you that may be new, ny nane as Marc del Piero. |I'm
07 Vice-Chair of the State Water Resources Control Board,
08 and I'macting as the hearing officer in regards to
09 this matter regarding the amendnent of the Gty of Los
10 Angeles' water rights licenses for diversions of water
11 fromstreans that are tributary to Mono Lake.
12 Yest erday, we concluded the four panels that
13 presented the substance of the Environnental | npact
14 Report on behalf of Jones and Stokes. Today, we will
15 begin presentation by the Gty of Los Angel es and the
16 City of Los Angel es Departnment of Water and Power.
17 Bef ore we begin, is there anyone here who was --
18 who has not been sworn? Both of you? Both of you?
19 Okay. Anyone wi shing -- anyone intending to present
20 testinony today, | need to admi nister the oath to you.
21 If you woul d pl ease rise and rai se your right
22 hand. Do you promise to tell the truth during the
23 course of these proceedi ngs?
24 THE W TNESSES: | do.
25 HEARI NG OFFI CER del PIERO  Good. Thank you very
0007
01 rmuch, GCentlenen.
02 And M. Birm nghan?
03 MR, Bl RM NGHAM  Thank you very much.
04 HEARI NG OFFI CER del PIERO Coffee in hand, ready
05 to go.
06 MR DODGE: M. del Piero, before we -- could |
07 note that we have --
08 HEARI NG OFFI CER del PIERC  You told nme he didn't
09 get testy until the afternoon, M. Birm ngham
10 . DODGE: We have been joined by one of the
11 lions of the California Bar, ny long-tine adversary and
12 coll eague, M. Adolf Mskovitz, and I'd just like to
13 welconme him
14 HEARI NG OFFI CER del PIERO  Good norni ng.
15 DI RECT EXAM NATI ON BY MR Bl RM NGHAM
16 Q Good norning, Dr. Chapman, Dr. Platts.
17 Before | ask you to present an oral summary of
18 vyour testinony, | have a few prelimnary questions.
19 First, 1've placed before you a nunmber of docunents;
20 Los Angel es Departnent of Water and Power Exhibit 2,
21 and Los Angel es Departnment of Water and Power Exhi bit
22 3. | would ask, are those docunents currently
23 copies -- excuse me. Are those docunents, L.A
24 Department of Water and Power 2 and 3, copies of your
25 current Curriculum Vitae?
0008
01 A BY DR CHAPMAN: They're slightly out of date, but
02 reasonably current.
03 Q And are L.A. DW Exhibits 4, 5, 6, 7, and 8
04 docunents to which you referred and relied in formng
05 opinions that you will express today?
06 A Yes.
07 Q And is L.A. DW Exhibit 1 a true and correct copy



08 of the direct testinmony of Dr. Donald W Chapman and
09 Dr. WIlliam$S. Platts?
10 A Wth the exception of three errors that | found.
11 Q VWat are those errors, Dr. Chapnman?
12 A On Page 14, second paragraph, strike the word
13 "only."
14 Q Can you refer specifically to which I[ine in the
15 second paragraph?
16 A The line that begins, "Anglers fished," should
17 read, "Anglers fished the section from G ant Dam"
18 striking "only."
19 On Page 12 --
20 MR, DODGE: Excuse nme. Thank you
21 DR. CHAPMAN: On Page 12, |ast paragraph, second
22 line, strike the word "springs.”" The line should read,
23 "Lower Rush Creek since," et cetera.
24 And | found one additional error on Page 15,
25 Paragraph 4, Line 6, where it reads, "17 hours," should
O
0009
01 read, "18 hours." So the sentence now has a phrase
02 that says, "Were anglers had to fish 18 hours to," et
03 cetera. Those are the only errors that |I'm aware of.
04 QBY VR BIRMNGHAM Wth the exception of the three
05 corrections that you just nade, is L.A DW Exhibit 1 a
06 true and correct copy of the testinony which you
07 prepared for these proceedi ngs?
08 A BY DR CHAPMAN:.  Yes.
09 Q And do you affirmthat L. A DW Exhibit 1 is your
10 testinony?
11 A It is our testinony, yes.
12 Q Wul d you briefly, first, Dr. Chapnan, and then
13 I'Il ask Dr. Platts the sanme question. Wuld you
14 briefly summarize your professional experience and
15 qualifications?
16 A Yes, sir. M career in fisheries began in 1955
17 with work on steelhead in the Al sea River Basin,
18 continued into the Al sea watershed study on Drift Creek
19 on the Oregon coast. That period extended while | was
20 working on a doctorate and teaching at the
21 University -- at Oregon State University, and | then
22 went to the Oregon Fish Conm ssion where | was director
23 of research for a year and a half. Then I noved to the
24 University of Idaho where | was | eader of the Idaho
25 Cooperative Fishery Unit working with fish ecol ogy and
0010
01 fresh water, chiefly with trout and sal non, and gui di ng
02 graduate student research, conducting nmy own research
03 Subsequently, | went to the United Nations and
04 worked for three and a half years in Africa on Lake
05 Tanganyi ka in stock assessnent, and then a year and a
06 half on the R o Magdal ena in Col unbi a wor ki ng on catch
07 assessnent. And then in 1978, | returned to the United
08 States and opened a consulting business, and | have
09 been at that for the last 15 years. And currently |
10 have a firmw th about, | guess |I've got six or seven
11 full-time professionals, several support staff, and we
12 do work all around the northwest fromCalifornia to
13 Al aska to Montana and Canada.

In the Mono Basin, |'ve been associated with this



15 litigation and the surrounding efforts for the |ast

16 couple of years. Dr. Platts has been invol ved for

17 longer and I"'msure he'll add to this. But our firm
18 now is under contract to L. A to provide consulting

19 services on Mo Basin tributaries and on work in the
20 Ownens River.

21 And that should suffice for a brief summary. The
22 only thing ny informati on and vitae does not reflect is
23 I'mnow on the National Acadeny of Science's Nationa

24 Conservation Council conmttee for northwest sal non and
25 on a national oceanographic and a NOAH comittee for

0011

01 evaluating the effects of oil spills. And -- can |

02 turn this over to Dr. Platts?

03 Q Yes. Dr. Platts, can you briefly summarize your
04 professional experience?

05 A BY DR PLATTS: M nane's WlliamPlatts, and | have
06 over 30 years of experience working in fishery research
07 and fishery managenent. | have ny Ph.D. out of U ah

08 State University in fishery science and a naster's

09 degree out of Uah State University in wildlife

10 managenent. | received ny B.S. fromldaho State

11 University in conservation education

12 Early, ny first career job was | was a fishery

13 biological aid for the Uah Fish and Gane Depart nent.
14 | then transferred to Idaho as a fishery biol ogist,

15 becane a regional fishery biologist in the Idaho Fish
16 and Gane Department, and the |last few years there

17 supervised the Conservation Enforcenment Division

18 | then transferred to the U S. Forest Service as a
19 zone fishery biol ogist making input into fishery

20 decisions on seven forests in |Idaho, worked on sone

21 forests in Uah, and al so sone forests in Womn ng.

22 then transferred within the Forest Service to the SCENE
23 program which was a national programthat consulted to
24 different mning conpanies, different mning ventures,
25 and mning as related to Forest Service and private
O
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01 | ands.

02 After that assignnment, | transferred to a research
03 fishery biologist position with the Uah Muntain

04 Station, and fromthat tinme on, | did research on the
05 effects of logging, livestock grazing, road

06 construction. | devel oped classification systens for
07 identifying and mapping river and riparian systens.

08 Then | retired fromthe Forest Service in 1988 on
09 a Friday night and went to work for Don Monday norni ng,
10 and I've been with the consulting firmsince that

11 tinme.

12 My resune as it is attached here has a few errors
13 init, mainly because it hasn't been updated for a

14 while. | was a nenber of the Quter Ri ghts Water

15 Resource Board for a few years. M/ ternms expired this
16 year, and so I'mno |onger a nenber of the Quter Rights
17 Resource Board at this tinme. | also just recently

18 retired out of U. S Environnental Protection Agency

19 Advisory Board in the last two or three weeks. So that
20 is an update that needs to be mmde.

21 O her than that, |I think ny resunme is fairly



22 conplete up and to date.
23 Q Thank you very much, Dr. Platts.
24 A | wasn't through, but --
25 Q Excuse nme, I'msorry.

0013
01 A | just talked a little bit about mnmy experience in
02 the Mono Basin. | have been in the Mno Basin now for
03 two or three years watching these streans rehabilitate
04 and putting input into it as required. Also, |I'm
05 working on the Lower Omnens and the gorge for the
06 Department. We're helping out in the process of
07 rewatering and rehabilitating the Ovens River. | have
08 been working on the ranches on the L. A Depart nent
09 water lands, and we're setting up ranch managenent
10 plans so that we can bring streans back that have been
11 taking stress on ranch lands. And we've been noving
12 fairly fast on that.
13 And that's ny experience in the basin.
14 Q Thank you. Wbuld you briefly summarize the
15 witten testinmony which has been submtted as L. A DWP
16 Exhibit 1?
17 A BY DR CHAPMAN. Yes. 1I'mgoing to do that. The
18 arrangenment we have is I'mgoing to provide the oral
19 summary and I'mgoing to catch a plane and | eave
20 Dr. Platts to face the nedicine.
21 W testify today on the history and the present
22 condition of the trout fishery of Lower Rush Creek in
23 Mno County. Can we have Figure 17
24 VR DODGE: Excuse ne, M. Chairman. | assune we
25 are going to be afforded the opportunity to

0014
01 cross-examne Dr. Chapman?
02 DR. CHAPMAN: | was only kidding, M. Dodge.
03 HEARI NG OFFI CER del PIERG M. Dodge --
04 DR. CHAPMAN: | knew you woul d take ne seriously.
05 HEARI NG OFFI CER del PIERG M. Dodge, you didn't
06 have the benefit of seeing his face.
07 (Laughter.)
08 MR DODGE: This is one of the few pleasures in ny
09 life.
10 DR. CHAPMAN: | wish | could say the sane.
11 MR DODGE: One for you. We'Ill see how it ends
12 up.
13 HEARI NG OFFI CER del PIERO The nanes are spelled
14 DODGE and GCGHAP-MA-N so the record s clear
15 who's tal ki ng.
16 (Laughter.)
17 MR BIRM NGHAM May the record reflect that 1'm
18 putting up a blowp of Fishery 1 fromthe direct
19 testinmony of Robert Bester. |Is that it?
20 DR. CHAPMAN: No. This is -- this is supposed to
21 be -- the wong -- this is -- we want the one from--
22 Figure 1 from Chapman and Platts. | think they're in
23 the back right there behind --
24 MR BIRMNGHAM |'minformed, and we'll check the
25 L.A DW Exhibit 9 just to make sure, but Figure 1 from
o

0015

01 Dr. Bester's testinony | believe is the sane as Figure
02 1 fromthe Chaprman testinony.



03 DR. CHAPMAN: Al right. W' [l probably | eave

04 that up with the Board's permission. That is a --

05 shows the salient features of Lower Rush Creek

06 including the reach from Grant Lake to Parker Creek

07 which occupi es about 62 percent of the |ength of Lower

08 Rush Creek.

09 Lower Rush Creek, in ny definition here, extends

10 fromGant CQutlet to Mono Lake, and the -- there is a

11 section called the Narrows to Mono Lake that | wll

12 refer to periodically through the testinmony as well.

13 We're going to enphasize historically the condition of

14 the fishery before 1941.

15 As fishery scientists and consultants, we rely

16 nostly on published scientific docunented information

17 Secondly, we rely on careful analysis of the

18 observations of the trained observers. W regard

19 anecdotal information and hearsay extrenely

20 cautiously. W have followed these guidelines in

21 preparing the opinions stated in our testinony.

22 The first thing we want to point out is that

23 grazing damaged the river and riparian habitat of Lower

24 Rush Creek long before 1940. By the 1860s, huge heard

25 of transient cattle and sheep grazed through the Mno
0016

01 Basin. By 1900, the range | ands of the Great Basin

02 including the Mono Basin were overfilled with donmestic

03 livestock. An early scientific observer wote that the

04 natural pastures were nearly ruined by 1889. At the

05 tine of that observer's arrival in 1881, the Basin's

06 | andscape had al ready been significantly changed.

07 Grazing continued through the first half of the

08 1900s, and on April 1st of 1940, there were about 1900

09 cattle, 825 horses, and 25,000 sheep grazing in the

10 Mono Basin. Those grazing animals were such a nui sance

11 during the trout fishing season that tenporary declines

12 in trout catches and angling effort resulted. Sheep

13 that grazed and watered al ong Rush Creek roiled the

14 waters of Lower Rush Creek so that the stream was

15 wunfishable at tines.

16 El den Vestal, a fisheries specialist, described

17 Lower Rush Creek as bordered in part by wllows, dead

18 sheep, and highlining. Hi ghlining indicates heavy

19 grazing by sheep over an extended period. Once the

20 riparian vegetation is highlined, the herbaceous

21 vegetation beneath it is severely damaged. Vestal's

22 court exhibit photos -- and those are the Figures 3 and

23 4 fromny testinmony. Let's put 3 up first. That

24 exhibit indicates heavy grazing danage. |In the left

25 center of the photograph, one can see a bank. W cal
0017

01 that a false bank. 1It's been sloughed as a result of

02 bank sheering. And, essentially, there are two banks

03 there, one in the streamand one away fromthe stream

04 and that's an indication of heavy grazi ng damage.

05 The streamis al so di sh-shaped. Rather than being

06 box-shaped and havi ng undercut banks in close proximty

07 of the riparian vegetation on both sides, the stream

08 has been dished.

09 Can we see the next figure, please? This is

10 Figure 4 fromour testinony. This also indicates



severe cropping and highlining of willows, and it shows
a di sh-shaped streamas well. And we consider both of
those figures indicative of heavy grazing use of Lower
Rush Creek. Those banks are |laid back as a result of
heavy grazing. That's all | have for those two
figures.

Now, beyond the point -- beyond the fact of
grazing and overgrazing, we enphasize that the
sem-arid -- in the sem-arid Mono Basin, sumer |ong
forage production required heavy irrigation. Most of
the Basin could not be cultivated because water was
i nsufficient or physically unavailable to place on the
I and.

Begi nni ng about the m d 1800s, settlers diverted

the water of Rush Creek onto the land to irrigate crops O

0018

and forage and provide stock water. From around the
turn of the century to 1923, ranch and hydropower
interests were said to have conpeted to use water
Storage reservoirs eventually regul ated the flow of the
creek. Rush Creek has not flowed naturally now for
approxi mately 100 years or a little over 100 years.
The various uses of Rush Creek and the regul ati on of
natural flows reduced the quality of fish habitat in
the stream

The area of greatest enphasis in ny testinony, or
our testinony, is the Gant Lake to Parker Creek reach
and that covers about 6.8 streamniles or, again, about
62 percent of the mmin channel of Lower Rush Creek from
G ant Lake to Mono Lake. Now, that area suffered
severe flowrel ated habitat degradation in npbst years
of the decade before 1941. The census of 1919 reveal ed
4190 acres irrigated fromtributaries of Mono Lake. By
1929 the census indicated 11,500 acres irrigated. The
i ncrease over ten years occurred mainly in the areas
managed by the Cane Irrigati on Conpany and the Rush
Creek drainage. That irrigation used 26,000 acre-feet

22 of water per year in Rush Creek, and Rush Creek

23 produced an average of about 50,000 acre-feet per

24 year. So that converts to sonething well over 50

25 percent of the -- a little over 50 percent, | should
0019

01 say, of the total flow of Rush Creek used for

02 irrigation.

03 Di versions fromthe stream di m ni shed the natura

04 flow along nmuch of the upper portion of the G ant

05 Lake-Park Creek reach and dessicated parts of the | ower

06 portion. By 1930, the mle-long stretch of Rush Creek

just down from Grant Reservoir had been nodified to
function as a supply channel for two irrigation
ditches. The operation of the ditches diverted nost
Rush Creek water during much of the irrigation -- npst
of the irrigation season, and daily flow data will tel
us that during nost years, there were periods of zero
or no -- zero or very |low fl ow.

The soils of the Cane Ranch, the pastures in the
Cane Ranch, required nore water to be applied than
actually was transpired by plants or evaporat ed.
Irrigation managers had to deliver up to 45 acre-feet



18 per acre per year in the Punmice Valley area. There was

19 a concentrated effort to use all of the Rush Creek

20 water to its full potential for crop land irrigation.

21 The period from 1929 and 1940 i ncl uded drought,

22 and normal, and above normal flow years. So that

23 decade offers a range of water production to permt

24 sonme exam nation of historical flow ranges. It is

25 clear that little or no water passed down bel ow Rush
0020

01 Creek in many periods except in the high flow of the

02 1937-38 water year.

03 W had a table, Table A that | think 1'd like to

04 put up.

05 HEARI NG OFFI CER del PIERO  You know, Dr. Chapman,

06 I'msorry to interrupt your presentation, but

07 M. Sat-Kowski, can you arrange to get that tripod

08 noved over here? It's extrenely inconvenient for all

09 of the parties to have it where it is, and in all

10 candor, rather than the people keep jumping up and down

11 like jumping beans out of their chairs, it'd be better

12 if we put it over here so everyone can see it.

13 This is not going to be deducted from your tine,

14 M. Birm ngham

15 (Laughter.)

16 MR BIRM NGHAM  Thank you, M. del Piero.

17 HEARI NG OFFI CER del PIERG  Any tinme. Actually,

18 Rich, why don't you pull it farther back toward the

19 television set? That way | can see it. Over near the

20 wall. Yeah, there. That's great. Okay.

21 Thank you very much, Doctor.

22 DR. CHAPMAN: Table A fromour testinony indicates

23 the nunber of flow days in which the stream fl ow near

24 H ghway 395 was zero or less than 1 cubic foot per

25 second. In 1934, a drought year, it was all year. In

o
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01 1935, there were 74 days with zero or minus -- or |less

02 than 1 cfs. '36 there were 30. '39 there were 13. In

03 '94 there were 108 --

04 So in that decade that spanned sonething of a

05 spectrumof flow conditions fromdrought to high flow,

06 there were many days in which irrigation reduced the

07 flowto O or less than 1 --

08 HEARI NG OFFI CER del PIERO Dr. Chapman, where is

09 the location of this |ess-than-1-cfs flow?

10 DR. CHAPMAN: This is at a gauge near Hi ghway 395.

11 HEARI NG OFFI CER del PIERC  Above or bel ow the

12  hi ghway?

13 DR. CHAPMAN: That's -- it would be just above the

14 hi ghway.

15 HEARI NG OFFI CER del PIERO  How far?

16 DR. CHAPMAN: 100 yards. 400 yards he says. |

17 say within 100, but | may be off.

18 HEARI NG OFFI CER del PIERO  Ckay. Thank you.

19 DR CHAPVMAN. The effects of water wi thdrawals on

20 Rush Creek habitat were exacerbated, we believe, by the

21 way ranchers diverted water into various ditches that

22 are depicted in Figure 5 which is -- shows the A B,

23 and C ditches.

24 MR SMTH M. del Piero, mght | point out that



0022

0023

25 the old highway is the place they' re tal ki ng about that
01 those figures cone fronf?

02 HEARI NG OFFI CER del PIERO  Yes, | understand.

03 DR CHAPVAN:. The flows in Rush Creek between the
04 A Ditch, which goes off to the right | ooking

05 downstream and the C and the B Ditch in the period

06 Dbefore the ditch was bl ocked of f fluctuated as water

07 nmanagers noved their water to irrigate the various

08 pastures. The daily flow and diversions records were
09 not available for the pre-1934 period. However, that
10 post-1934 record reveals that the daily streamfl ow

11 fluctuations greater than 100 cubic feet per second

12 were not uncomon and that flows fluctuated both w dely
13 and irregularly.

14 The di versions at and above the B Ditch, which

15 lies above A d H ghway 395, dewatered the G ant

16 Lake-Parker Creek reach for up to 12,500 feet bel ow the
17 B Ditch diversion point.

18 Di versions greatly reduced the instreamflows for
19 fish at times beginning fromApril to June, with a

20 start date depending on tenperature and precipitation
21 through August, Septenber, sonetinmes into Cctober and
22 Novenber. During the warnmest part of the sunmmer, flows
23 were often reduced the nost.

24 The conbined A Ditch, with 52 cubic feet per

25 second average capacity, and the B Ditch with 20 cubic
01 feet per second, and the Cditch with 12 could denmand a
02 total mean diversion of 84 cubic feet per second on

03 Rush Creek. And those withdrawals certainly reduced

04 habitat quality of trout. They nust have caused

05 catastrophic drift of stream food organi snms, that neans
06 downstream novenent of stream food organi sns, and were
07 likely to lead to sumer inpoverishment of those

08 inmportant comunity conponents. Those fl ows woul d

09 divert fish to fields. They' d becone stranded and

10 perish when irrigation ceased. W know that sheep

11 herders are said to have collected fish that had been
12 stranded by water manipulation in irrigation ditches

13 and in Parker and Wl ker Creeks.

14 Irrigation had its worst effects during the

15 drought of the 1930s. Cauge Station data show t hat

16 during the -- again, at the Ad H ghway 395 gauge, show
17 that during the 60 nonths from 1930 to 1935, the Rush
18 Creek channel at H ghway 395 was dry during 28 of those
19 nonths. Continuous dry channel periods |asted as |ong
20 as nine nonths in the worst years. Rush Creek was

21 dewatered, except for sone return flow, except bel ow
22 the gorge or the Narrows where inflow from springs

23 occurred. The springs attenuated but they did not

24 elimnate flow fluctuations in the neadow and delta

25 area of Lower Rush Creek
O
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01 Fl ow records indicate that during the 210 nonths
02 of available record between January of 1923 and

03 Decenber of 1940, Rush Creek, at A d H ghway 395

04 carried zero flow for a total of 132 nonths. In nost
05 years of record in the thirties, there were many days



when stream flows were zeri or less than 1 cfs.

VWhen flows went to zero, fish were stranded in
i sol ated standing water. They were vulnerable to
predation by birds and mammal s. Those birds and
manmmal s are listed in a footnote in Elden Vestal's 1954
paper on the experinmental fishery in Lower Rush Creek
Extended 0 or low flows would | ead to evaporation of
i sol ated pools and to death of fish contained in them
In sone years, such as 1934, '36, and '40, flows were
al nrost non-exi stent when the ail ovens or small fry that
were noving upward in the spawning nests were
attenpting to energe.

As daily flows in Table A indicate, flows of zero
or less than 1 cfs occurred from 1935 to 1940. Monthly
average flows mask those effects, and they will not
serve to evaluate habitat conditions. Daily flows
of fer a superior indicator of conditions faced by fish
and food organisns. During the 1930 to '40 decade, the

0025

24 reach of Rush Creek between the B Ditch and 300 feet
25 upstream from Parker Creek had O flow on many days in
01 all years except 1937 and 1938. Wde flow fluctuations

woul d not only reduce fish popul ati ons but woul d
decrease fish growh in part because of |oss of aquatic
foods to drift and dessication. These, in quotes,

i nner-tidal areas that were periodically watered and
dewat ered do not mmintain and cannot maintain diverse
and abundant aquatic plants and insects. Actually,
hourly fl ow data would be nore useful in evaluating the
effects of irrigation on fish habitat, but we cannot
find hourly data.

H gh stream tenperatures may have been a factor in
hottest nmonths when irrigation water w thdrawal s
greatly reduced streamflow, but we found no data to
eval uate this point except for a single point
observation by Smth and Nei dham 1984, in which he
measured a tenperature of 75 degrees Fahrenheit in
Lower Rush Creek. G ant Lake was one of the warnest
| akes that were nmeasured by Smth and Nei dhamin the
eastern Sierras.

In the current era, EAA Engineering in 1981
anal yzed tenperature data and fl ow data for Rush Creek
and concl uded that water tenperature is not a
significant limting factor for brown trout in Lower
Rush Creek. W have no reason to believe that water
conductivity has changed significantly in Lower Rush
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Creek fromthe 1800s. Lower Rush Creek has
conductivity of about 40 micronols per centineter which
we consider too low for a productive trout stream a
lot too low Studies of brown trout activity in hard-
and soft-water streans indicate that brown trout do a
great deal better, grow faster, reach larger size in
very conductive hard waters.

EAA Engi neering work has pointed out that all high
trout biomasses in the eastern Sierra streamthat they
| ooked at or where data were available, that is,
bi omasses of over 400 pounds per acre of trout in the
Onens River drainage, have been in streams with 120 to
350 m cronols per centineter or three to nine tinmes the



14 conductivity of Lower Rush Creek. The medi an

15 conductivity in the eastern Sierra streans is well

16 bel ow 100 micronols.

17 The available information tells us that fish

18 habitat in the Gant Lake to Parker Creek reach was of
19 lowquality in the decade before the Los Angel es

20 Department of Water and Power began diverting water out
21 of the streamin the basin. Instreamflows were

22 variable and often were zero or near zero. G azing

23 likely contributed to the problemthrough bank sheering
24 and lay back and destruction of herbaceous cover that
25 overhung the stream increased turbidity, and by
O
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01 reducing -- excuse nme. | already said herbaceous

02 vegetation. However, we believe that the flow regine
03 alone was sufficiently inpaired to reduce fish-carrying
04 capacity.

05 Vestal stated that the springs of the Lower Rush
06 Creek were unaffected by the Los Angel es Departnent of
07 Water diversion before 1947. Thus, the fishery

08 conditions before 1941 in Lower Rush Creek bel ow the
09 Narrows were simlar to those found in the Vestal study
10 period in the late 1940's, a point that Dr. Messick

11 agrees with in a letter of 1989. Vestal found that in
12 season spaced plantings of catchable trout were

13 required to provide reasonably good angling in Rush

14 Creek. Wthout that stocking, fishing would have

15 deteriorated early in the season. Anglers caught sone
16 trout that were 12 to 14 inches long, according to

17 Vestal, but the average size, again according to

18 Vestal, was perhaps closer to 8 or 9 inches.

19 H s published study on Lower Rush Creek for 1954
20 reflecting work from 1947 and 1951 shows that it took
21 an average of 18 hours to catch one wild trout. In

22 fact, in 1947 and 1948, the first two years of the

23 study when, and very inportantly, | want to point out,
24 when the effects of undi m nished springs would still be
25 denonstrated, it took 23 hours or 6.6 fishing days at
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01 3.6 hours per fishing day to catch a wild brown trout,
02 the dom nant naturally produced species then and now.
03 | think any of us in this roomwho are famliar with
04 fishing success would say that is poor, poor fishing.
05 HEARI NG OFFI CER del PIERO. Dr. Chapman?

06 DR CHAPMAN:  Yes.

07 HEARI NG OFFI CER del PIERO How many fish were

08 caught before that?

09 DR CHAPVAN.  Before when?

10 HEARI NG OFFI CER del PIERO Before the one in

11 native --

12 DR. CHAPMAN: The total catch was -- when they had
13 catchable trout, of course, this was the period when
14 they put catchable trout in, so they were catching

15 catchables and wild --

16 HEARI NG OFFI CER del PIERO That's why |'m aski ng
17 the question. W al so had testinmony, | think, two

18 days ago about that being one of the nobst used and

19 available trout fishing streans in the eastern Sierras.
20 How many fish were actually being taken out prior to



21 the one native being taken out?
22 DR CHAPVAN: It took about two hours to catch a
23 catchable hatchery fish, so there's -- if you | ook at
24 23 hours in the first couple of years to catch a brown
25 trout, it took about ten tinmes as long to catch a wild
0029
01 fish as it did a catchable. Does that answer your
02 question?
03 HEARI NG OFFI CER del PIERC  No.
04 DR. CHAPMAN:  Woul d you explain, please, and 1"l
05 try to do better?
06 HEARI NG OFFI CER del PIERO M question is real
07 sinple. How nmany fish were caught by the person doing
08 the sampling prior to catching the one native brown
09 trout?
10 DR. CHAPMAN: These were not peopl e doing the
11 sanpling. These were actual anglers.
12 HEARI NG OFFI CER del PIERG This is a stream
13 survey?
14 DR. CHAPMAN: This is a streamsurvey and a
15 conplete check of all the anglers using Lower Rush
16 Creek. They checked all the anglers that fished from
17 1947 to 1951.
18 HEARI NG OFFI CER del PIERC  Then | still have the
19 sane question. How many fish were caught before the
20 one native brown trout was identified? | -- it's been
21 ny experience that fishernmen don't hang out in a place
22 where fish don't bite. So if it took that many hours
23 to catch one native brown trout, one would normally
24 assune either they're very bored and have nothing el se
25 to do or they're catching other
t hi ngs. O
0030
01 DR CHAPVAN:. The catch was half a fish an hour
02 for the catchable hatchery fish.
03 HEARI NG OFFI CER del PIERO That answers ny
04 question.
05 DR. CHAPMAN: |I'msorry | took so |ong.
06 HEARI NG OFFI CER del PIERO  Thank you.
07 VR CHAPVMAN.  We need to renenber that Vestal's
08 study area was fromthe gorge or the Narrows in Lower
09 Rush Creek to Mono Lake, the area that included the
10 springs of Lower Rush Creek. The area included in his
11 study was, according to him the best part of Lower
12 Rush Creek. W need to renenber that Vestal said the
13 springs had not been affected by the L. A Departnent of
14 Water and Power diversions when his Rush Creek study
15 began in 1947. The key point here is the fishery did
16 not deteriorate when the springs deteriorated. | think
17 this is a nost revealing piece of information about the
18 effect of the springs and the value of the springs to
19 lower the Rush Creek fishery to the fishery.
20 Based on Vestal's published data and statenents,
21 we are skeptical about assertions by sone parties that
22 the alluvial reaches of Rush Creek supported the finest
23 brown trout fishing in the eastern Sierra. Fishing
24 el sewhere would have had to be extrenely poor indeed.
25 And we also are very skeptical of clainms that trout of
0031
01 several pounds were produced in Rush Creek
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02 Because Vestal considered the Rush Creek fishery
03 fromthe Narrows to Mono Lake in his study reach as the
04 highest quality habitat, he had to consider the

05 remainder of Rush Creek to Grant Lake as the poorer

06 portion. Thus, the data that Vestal obtained in the

07 highest quality reach show ng poor fishing or mediocre
08 fishing, at the very best, allow us to infer that even
09 poorer quality -- a fishery of even poorer quality

10 occurred in the Gant Lake to Parker Creek reach

11 The percentage of wild trout that were harvested
12 by anglers in a successive five years of Vestal's study
13 did not change significantly as the springs began to

14 dimnish. The total catch of wild trout was 1300,

15 1300, 1600, 1,000, and 1200 over the five years, which
16 tells us that springs had little to do with the

17 production of catchable adult brown trout or catchable
18 trout.

19 Vestal's 1954 description of the fishery of Rush
20 Creek downstream from Parker Creek tells that -- tells
21 us, we believe, that all of Rush Creek from Grant Lake
22 to Mono Lake offered poor to nediocre fishing for wild
23 Dbrown trout. Trout biomass in the decade before 1941
24 in Lower Rush Creek had to be relatively low. The

25 factors responsible would include flow nanipul ati ons,
01 lowflows, wide flow fluctuations caused by irrigation
02 nmanipulation, and low nutrient availability as well.

03 Fl ow mani pul ati ons woul d dewat er spawni ng areas.
04 They woul d cause catastrophic drift of invertebrates,
05 strand fish, as | said before, and reduce the quality
06 of living space for fish of all size ranges and lead to
07 bel ow average density of aquatic insects that fish use
08 for an inportant part of their food intake.

09 Grazi ng damage probably was relatively |ess

10 inportant in effect in conparison to instreamflow

11 factors, but there is evidence of grazing damage in the
12 rivering riparian system The wild trout fishery then
13 of Gant Lake-Parker Creek portion of Rush Creek was

14 nediocre at best. Average trout size is eight to nine
15 inches. No large fish in a three-pound-or-over class
16 and very few in the one-to-two-pound class were

17 actually seen by Vestal or recorded as taken

18 Fish in Rush, Parker, and Wl ker Creeks were not
19 an inportant food resources during the Geat

20 Depression, although sheep herders collected fish that
21 had been stranded in irrigation ditches and in Parker
22 and Wl ker Creeks, as | nentioned earlier

23 Qut - of - basi n di versions by the Los Angel es

24 Department of Water and Power began to significantly
25 affect streamflowin Lower Rush Creek and, in 1948 to
O
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01 1951, dry creek. Summer mninumflow in the alluvial
02 area of Rush Creek declined to 24 cfs in '47, 12 cfs in
03 '48, 13 cfs in '49, and 2 cfs in 1950 and '51. Average
04 flowin the 1951 season was only about two and a half
05 cfs.

06 Subsequent wet years returned flows to the stream
07 and from 1951 and 1978, virtually no water passed G ant
08 Lake Damand little tributary inflow cane from \Wal ker



and Parker Creeks. So Lower Rush Creek becane
virtually dessicated, riparian vegetati on degraded, and
trout popul ations were elimnated.

Wet years returned in the early eighties
reestabl i shing sone riparian vegetation and all owi ng
brown trout and a few rainbow trout to recol onize the
stream The El Dorado Superior Court set interimflows
of 40 cfs and 28 cfs in the sumer and wi nter
respectively.

Now, irrigation water wthdrawals have ceased in
Lower Rush Creek and livestock no | onger use the area.
Flows are relatively constant at 19 cfs in January of
' 85, February of '89, but they range from50 to 344 cfs
in March to August of '86. Riparian vegetation is
devel opi ng, the best word | can use is explosively,
al ong the stream and areas that have been dessi cated,
and instream habitat will inprove accordingly if
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all owed to devel op naturally.

The main effect of the recent flow reginme in Lower
Rush Creek has been to elinmnate zero and very | ow
flows, to greatly reduce the flow mani pul ation
frequency and anount, and provide water for the
rivering riparian community throughout the year. And
that flow regine is vastly superior to that of the
decade preceding 1941. Conductivity of water in Rush
Creek remains low in the 40-n cronol ar-percent range
and we woul d not have expected it to have changed
materially since the 1940s.

EAA Engi neeri ng eval uated water tenperatures of
Rush Creek and conclude that tenperature is not a
significant limting factor for brown trout in Lower
Rush Creek. Beek Consultants does not consider water
tenperature as a limting factor in Lower Rush Creek
and did not recommend a flow regine to nodify
t enper at ur es.

Now, brown trout dom nate the current popul ation
of Rush Creek, fish population of Rush Creek. EAA
Engi neeri ng conpared brown trout bionasses for the
years "85 to '89 with 26 other eastern Sierra Nevada
streans in the Onens River drainage and concl uded that
brown trout bionmass in Lower Rush Creek fluctuated at
typical levels for eastern Sierra streans. They al so
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reported that the recent fish population in Lower Rush
Creek was simlar to fish population in nost other
streans with simlar mninumstreamflows,
conductivities, and el evations.

The average fork I ength of brown trout, which is
to say the average length of trout equal to or |arger
than 200 mllineters, nowis large in Rush Creek
conpared to the average size in Bishop and Levi ni ng
Creeks. The nean length of catchable trout in the
Grant Lake Park Creek segnent of Rush Creek in 1985 to
'89 averaged 8.6 to 10 inches, very close to the
average size noted by Vestal in his deposition. The
| argest fish captured in Lower Rush Creek and the | ower
canyon reach, which lies partly on the Grant Lake Park
Creek segnent, in the 1985-89 period was 16 inches. So
provi ding year-round flows and dependabl e fl ows has



17 inproved the fish habitat in the reach of interest,
18 certainly from Grant Lake to Parker Creek, over that
19 available in the pre-1941 decade.
20 Eli m nati on of grazing has probably hel ped inprove
21 habitat, but I think -- we think that the provision of
22 dependabl e flows has been nobst critical.
23 We concl ude that overall habitat condition today
24 in Lower Rush Creek is superior in quality and quantity
25 and dependability to that available in a pre-1941
O
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01 decade. 1In accord with the inproved habitat in the
02 Gant Lake to Parker Creek streamreach, fish
03 populations had to inprove over the 1930s. Riparian
04 vegetation is reproduci ng and growi ng again
05 explosively, and if we | eave the stream al one, the
06 conditions for fish will inprove nore and quickly.
07 Short of replicating Vestal's study, we can only
08 indirectly conpare the fishery in Rush Creek downstream
09 fromParker Creek to the fishery of the pre-'41
10 period. But the size of the fish taken by EAA
11 Engi neering conpare well to the size of fish described
12 by Vestal for the forties and for pre-1941. Fish
13 bionass for Lower Rush Creek falls within the middle of
14 the bionasses found within the streans of the eastern
15 Sierras.
16 W concl ude that brown trout popul ations, the
17 popul ation from G ant Lake to Mono Lake, does not
18 differ in size conposition today fromthat of the
19 pre-1941 period. Today it may contain nore fish than
20 it did in the pre-'41 period. W also conclude that
21 the quality of the fishery and the size of the brown
22 trout in Lower Rush Creek have been exaggerated for the
23 period before 1941.
24 And that concludes the summary of our witten
25 testinony.
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01 MR, BIRM NGHAM  Thank you very much,
02 Dr. Chapnan.
03 Thank you.
04 HEARI NG OFFI CER del PIERC. Dr. Platts? That's
05 it? GCkay. M. Thomas? O is it Ms. Cahill?
06 MR THOWAS: Ms. Cahill today, although, I wll
07 be kibbitzing regularly.
08 HEARI NG OFFI CER del PIERO So | ong as you guys
09 Kkibbitz on your own tinme.
10 Good nor ni ng.
11 MS. CAHI LL: Good norni ng.
12 CROSS- EXAM NATI ON BY Ms. CAHI LL
13 Q Good norning, Dr. Chapman and Dr. Platts. I'm
14 Virginia Cahill, attorney for the California Departnent
15 of Fish and Gane.
16 I wish you would start, if you would, by reading
17 wus the title of your prepared testinony.
18 A BY DR CHAPMAN: Status of the Trout Habitat and
19 Fishery in Rush Creek, California, from Mno Gate to
20 the Confluence of Parker Creek in the Present and
21 Before 1941.
22 Q So that testinony really is primarily to a stretch

bet ween Mono Gate and the confl uence of Parker Creek



24 wth Rush Creek?
25 A Yes.
0038

01 Q I"d like to just put up briefly, I'mnot sure how
02 to do this, this is a quotation from your testinony,
03 and | would just like to go on the second sentence.

04 "Prior to 1941, Rush Creek between G ant Lake and

05 Parker Creek did not produce large trout.” |Is that

06 correct?

07 A That's correct.

08 Q And that sentence relates to the stretch between
09 Gant Lake and Parker Creek?

10 A That's what that sentence relates to, yes.

11 Q And the next sentence -- and the second sentence,
12 would you read that, please? Can you? Let nme give you
13 a copy.

14 A "Testi mony concludes that Rush Creek in the

15 eval uation reach now produces nore trout than it did
16 before 1941."

17 Q Ckay. So that sentence relates to your eval uation
18 reach; is that right?

19 A That's correct.

20 Q And your eval uation reach again is which area?

21 A G ant Lake to Parker Creek.

22 kay. And your last conclusion on this sumary.
23 "The habitat now available in the evaluation reach is
24 superior in quality, quantity, and dependability to the
25 habitat that existed there prior to 1941." Does that
O
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01 relate only to the evaluation reach?

02 A In that sentence, it does, yes.

03 Q Thank you.

04 How di d you sel ect your eval uation reach?

05 A Go ahead and answer.

06 A BY DR PLATTS: It was a request by M. Trihey that
07 we evaluate this section as to the effects of

08 irrigation and livestock grazing.

09 Q And do you know why it is that M. Trihey asked
10 you to evaluate only this stretch rather than the

11 entire stretch from Mono Gate One to Mono Lake?

12 A No, | do not.

13 Q Did you think it unusual to evaluate only a

14 portion of the streamin order to determ ne pre-1941
15 conditions?

16 A No, | did not based on the thinking that the

17 bottom end woul d probably be eval uated, anyway, in

18 tine.

19 Q Did you believe that your eval uation reach was

20 representative of the entire strean?

21 A Whul d you repeat the question, please?

22 Q Do you believe that the evaluation reach was

23 representative of the entire Rush Creek streamprior to
24 19417

25 A No, | did not.

0040

01 Q Did you, in fact -- pardon ne.

02 Were there any particular selection criteria,

03 then, that you were aware of for choosing this

eval uati on reach?



05 A BY DR CHAPMAN: No. No. W were just requested to
06 evaluate this reach
07 Q Ckay. So do you believe that your testinony gives
08 a sonmewhat inconplete picture of the entire Rush Creek
09 situation prior to 19417
10 A No. The reason it doesn't is that we went ahead
11 and di scussed sone of the area bel ow
12 Q Did you devote the sane tine and attention to
13 discovering the various sources avail able on the | ower
14 section?
15 A BY DR PLATTS: Probably not.
16 A BY DR CHAPMAN. | suspect not because we had a good
17 published paper by Vestal on that section, so I think
18 we relied nost on that with ancillary information in
19 his depositions.
20 Q But we ought not to assume that all of your
21 conclusions that we put up here before are necessarily
22 true of the entire stream For exanmple, just focusing
23 on the second sentence, the testinony concl udes that
24 Rush Creek in the evaluation reach now produces nore
25 trout than it did before 1941.
0041
01 Can you honestly say that that concl usion woul d
02 hold for the reach downstream of your eval uation reach?
03 A I think with the addition of the word "wild" in
04 front of trout we could say that. W can't say it for
05 hatchery fish because the hatchery planting of the
06 '47-51 period is not going on, but I think with wild
07 trout we could say that.
08 Q And what would you base that on in ternms of adult
09 wild trout?
10 A | didn't say "adult wild trout,” but --
11 Q Wuld it be true of the adult wild trout?
12 A I can't answer that with a yes or no w thout
13 expl ai ni ng.
14 Q Vll, let ne ask you a slightly different
15 question. Do you have any evidence that woul d show
16 that there are nore large adult wild trout now i n what
17 we call the bottom | ands, the area bel ow your
18 evaluation reach, than there were pre-1941?
19 A I'd have to say we can't make that conparison
20 directly because we |ack Vestal's data sheets.
21 Q Have you seen Vestal's data sheets that | believe
22 are in evidence in California Trout's Exhibit 5 and
23 sone of the exhibits that go with that?
24 A I have seen no length data sheets for Lower Rush
25 GCreek that allow us to determne the |ength
O
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01 distribution of those trout. | do think we have an
02 area of confusion here between adult l[arge trout and
03 nore trout, and | --
04 Q Yes. M question was adult |arge trout.
05 A Again, | can't answer you with a yes or no because
06 an adult large trout nowis not the same as an adult
07 large trout was in the period of the forties, and
08 there's no way you can directly conpare those two. The
09 reason you can't -- if | may expl ain.
10 Q Yes.

A | fished in Rush Creek, and | fished in the area



12 of the eastern Sierras fromthe tine | was 11 years old
13 wuntil | was 18. The standard equi pnent was hi p boots,
14 a split banboo fly rod, a cheap one, cat gut | eader
15 when | started, and a fishing creel, a basket. The
16 reason for the basket was to keep all the fish, and
17 when we fished, we were out for the 15 fish-limt. And
18 there was no size limt, and we kept everything that
19 went on the hook. W fried, deep fried the four-inch
20 fish and ate them head, bones, and all, and the fish
21 fromfive or six inches up, we gutted and fried.
22 And what I'mtrying to say here is that a trout, a
23 catchable trout in 1947 was not a seven-inch plus fish.
24 It was any fish that got on the hook. And ny
25 experience is not unique. The famlies | fished with
0043
01 were three or four famlies, and we began fishing -- |
02 began fishing in 1939. W kept everything. So the
03 reasonis -- that's what I'msaying. | can't conpare.
04 \Wen you say "adult large trout," that doesn't nean
05 anything in the 1940s.
06 Q Prior to 1941, where was the best fishing?
07 A Lower Rush Creek, and --
08 Q And M. Vestal considered that to be the --
09 MR BIRMNGHAM M. del Piero, | believe that
10 Dr. Chapman had not concl uded his answer before
11 Ms. Cahill started with the next question
12 HEARI NG OFFI CER del PIERO. |s that true,
13 Dr. Chapnman?
14 DR. CHAPMAN: | had nade enough of a speech. |
15 think I finished.
16 HEARI NG OFFI CER del PIERO.  Ckay.
17 QBY Ms. CAH LL: M. Vestal considered the Rush Creek
18 bottomlands to be the -- in fact, this is from your
19 report, "The Rush Creek fishery fromthe Narrows to
20 Mno Lake is the highest quality habitat and fishery
21 reach in the Rush Creek drainage."
22 Is that right?
23 A That's what he said.
24 Q And that's even after -- this is even in the early
25 1940s?
0044
01 A This is before the springs were di mnished in any
02 way, before the flows in the bottom | ands were
03 reduced. It was equivalent, according to Messick, to
04 the pre-1941 condition, and he called it -- it was the
05 best condition in Rush Creek. But obviously, it was
06 very poor, neverthel ess.
07 Q At the risk of beating a dead horse, then, your
08 evaluation reach did not include what was reputed to be
09 the best fishing or the best fishery on Rush Creek?
10 A In the narrow context of the quotation that you
11 provided for nme, no.
12 Q And on Page 14 of your report where you nmade your
13 correction, your testinony originally said that, "Elden
14 \Vestal said anglers fished only the section from G ant
15 Lake Damto O d H ghway 395," and you' ve now taken out
16 the "only." You didn't intend to suggest that
17 M. Vestal said that no one fished bel ow the Narrows in
18 the bottom | ands?
19 A I think that would go along with renmoving the word



20 "only."
21 Q Yes. Let nme read this. This is the question that
22 M. del Piero was exploring with you in your anount of
23 angling for catching one wild trout. This was, in
24 fact, in M. Vestal's period a heavily planted stream
25 Is that right?
O
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01 A It was heavily planted from 1947 to 1951
02 Q And during the time he was there, there would be
03 considerable angling pressure; is that not right?
04 A I think that could be said to be true, yes.
05 Q kay. And the nunbers in your own report, which
06 you have taken from Vestal's report, show 66, 000 trout
07 captured in 118,000 hours of angling; is that accurate?
08 A No. That's not correct. You added a tine to
09 that, and that's incorrect. 66,000 trout were caught,
10 but there's nothing said there about hours.
11 Q Well, you had that the wild trout were caught
12 after 118,000 hours of angling. And I'm assuni ng
13 that -- in fact, | have checked M. Vestal's records,
14 the 118,000 hours of angling, wasn't that really for
15 both wild and hatchery trout?
16 A That's correct.
17 Q Ckay. So in 118,000 hours of angling, there were
18 66,000 approximately fish caught; is that right?
19 A That's right.
20 Q And so as you've told M. del Piero already, that
21 neans a fish was caught every two hours by the typica
22 angler?
23 A Roughl y.
24 Q And he caught wild trout considerably |ess
25 frequently?
0046
01 A A lot less frequently.
02 Q Approxi mately 20 percent of the fish were wild
03 trout?
04 A That's right.
05 Q Isn't it, in fact, nore difficult to catch wild
06 trout than planted trout, typically?
07 A I would say this is a pretty good exanpl e because
08 it would take over six days at the rates extant in the
09 stream six days to catch a wild fish --
10 Q But typically, typically, isn"t it nore difficult
11 to catch wild trout than planted trout?
12 A Depends on the speci es.
13 Q Whul dn't you expect that the catch rate for the
14 planted rai nbow trout would be greater than that for
15 the wild brown trout in a stream where they exi st
16 together?
17 A Sure. There were huge nunbers of planted
18 catchables, and rainbow trout are notoriously easier to
19 catch than brown trout.
20 Q Soisn't it likely that the fishermen who were
21 catching the rainbow trout were, in fact, having a
22 reasonable or better-than-reasonable fishing success?
23 A At two hours per fish?
24 Q Isn't that a fairly normal catch rate?
25 A 43 percent of these peopl e caught not hing,
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01 according to Vestal's report. | would say the fishing
02 was pretty poor even with the heavy intensity of
03 angling. WMybe |I'm biased by being an I daho angl er,
04 but that's pretty poor fishing.
05 HEARI NG OFFI CER del PIERC If that's the
06 standard, Doctor, you are.
07 QBY Ms. CAH LL: You' ve shown us a nunber of photos
08 fromdifferent areas in your evaluation reach. What
09 criteria did you use to deternm ne whether or not these
10 photographs were typical of the entire evaluation
11 reach, or do you think perhaps they are not typical?
12 A We have to go back and point out that the photos
13 fromthe evaluation -- the photos in our testinony, the
14 two photos showi ng overgrazing effects are not fromthe
15 evaluation reach. They're fromLower Rush Creek.
16 Q And do you --
17 A There is one photo in upper -- the upper portion
18 above Parker Creek.
19 Q And do you -- are you confident that your
20 photograph is, in fact, typical of the entire reach or
21 is it possible that there were -- it would be conmpound
22 if | go on. Was it typical?
23 A Certainly, there would be areas of Rush Creek that
24 those photos would not represent properly. Those were
25 the only photos available to us because they were in
o
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01 Vestal's depositions. [|'msure one can find photos
02 that would not reflect grazing damage.
03 Q VWhen willows are high lined, do they still provide
04 shade to the stream sone shelter for insects, roots to
05 anchor the banks?
06 A BY DR PLATTS: Some, but a lot |ess.
07 HEARI NG OFFI CER del PIERO  Excuse ne. Just for
08 ny own clarification, Dr. Chapman, Dr. Platts,
09 whichever, can you -- | think I know what we're talking
10 about in terms of highlining. |Is that where a grazing
11 animal will eat up the green vegetation on the bottom
12 of a willow? |Is that essentially correct?
13 DR PLATTS: You are correct.
14 HEARI NG OFFI CER del PIERO  Ckay.
15 Q BY Ms. CAHI LL: One of those photographs does show
16 devel oped stands of bl ack cottonwood and quaki ng aspen
17 along the channel; is that true?
18 A BY DR CHAPMAN. Wbul d you point out the photo that
19 vyou had in m nd?
20 MR BIRMNGHAM May | confer with Ms. Cahill for
21 a nonent?
22 HEARI NG OFFI CER del PIERO  Sure.
23 M5. CAHILL: Rather than take the tinme --
24 HEARI NG OFFI CER del PIERO What's the problem
25 here, folks? Are we nissing an exhibit?
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01 DR. CHAPMAN: It's ny fault. | asked for her to
02 show ne the figure fromwhich she was speaki ng, and I
03 think it's Figure 2 in our testinony.
04 HEARI NG OFFI CER del PIERC Do you have that
05 there?
06 M. CAHI LL: | had thought there was a phot ograph



07 of the canyon reach, and for sone reason |I'm not

08 finding it.

09 HEARI NG OFFI CER del PIERC Is there, Doctor? |Is

10 there a photograph of the canyon reach?

11 DR. CHAPMAN: (Wtness shakes head.)

12 HEARI NG OFFI CER del PIERG All right. Let's

13 proceed.

14 QBY Ms. CAHILL: Wth regard to the effects of

15 irrigation diversion, | believe it's your testinony

16 that during the period of the thirties, irrigation took

17 about 26,000 acre-feet out of Rush Creek; is that

18 right?

19 A BY DR PLATTS: That's correct.

20 Q And it was al so your testinony that the total Rush

21 Creek flow averaged approxi mately 50,000 acre-feet?

22 A That woul d be during that drought period, yes.

23 Q So assunming that during that drought period, the

24 flow was 50,000 and, in fact, not in a drought period,

25 you would expect that flowto be higher; is that right?

0050

01 A You are correct.

02 Q Assuming a flow of greater than 50,000, then stil

03 approximately half of the flowin Rush Creek renai ned

04 and was not irrigated, was not taken for irrigation?

05 A It's a common practice for irrigators to use the

06 available water in high water years and use nore water

07 in lower water years, they use | ess water.

08 Q But in any event, there would have been water

09 still in the stream certainly, at least in the

10 non-irrigation nmonths?

11 A There m ght have been a little nore. It depends

12 on how efficient they were in taking water out of the

13 stream

14 Q But by your own figures, on an average, half of

15 the water would still be in the streanf

16 A BY DR CHAPMAN. | think we have to distinguish

17 when. Half the water, it's true, would go down the

18 channel, but a lot of that would go down in the spring

19 peak flow and not be distributed properly.

20 Q kay. But I'mjust getting at the fact that there

21 was still water available to the stream to the

22 vegetation, at least to sone extent?

23 A BY DR PLATTS: To sone extent, yes, you're right.

24 A BY DR CHAPMAN: At sone tines of the year. R

25 Q And your table that shows sonme times of zero or O
0051

01 lowflowat Ad H ghway 395, your Table A that really

02 only applies to the gauge, | think, or the measuring

03 point at approximately A d H ghway 395; is that right?

04 A BY DR PLATTS: That is correct.

05 Q And even when there was zero or low flowat Ad

06 Hi ghway 395, there was still flowin the bottom | ands;

07 was there not?

08 A Duri ng what period?

09 Q During this entire period. Wasn't there stil

10 flow because of the springs down in, what we call the

11 Rush Creek bottom | ands?

12 A You are correct.

13 Q And that water that was diverted fromthe stream



14 wouldn't a large percentage of it find its way back
15 into Rush Creek?
16 A That's possi bl e.
17 Q And did you honestly nean 45 acre-feet per acre?
18 A BY DR CHAPVAN. W did.
19 Q And woul d sone of that have percol ated down and
20 cone back into the springs feeding Rush Creek?
21 A Pr obabl y.
22 Q Wth regard to your conclusions with regard to
23 conductivity and fish productivity, was it your
24 testinony that a conductivity of 40 m cronols per cubic
25 centineter would |l ead to an unproductive fishery?
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01 A It would lead to a fishery far |ess productive
02 than a streamw th a conductivity of 140-50, 200, 300,
03 yes.
04 Q Now, in your evaluation reach, you have no reason
05 to believe that the conductivity has changed fromthe
06 pre-diversion conditions?
07 A That's right.
08 Q And it seens to ne that near the end of your
09 testinony, you were finding, based on some EAA dat a,
10 that the biomass in Rush Creek presently was simlar to
11 that of other eastern Sierra streans; is that right?
12 A That's right.
13 Q So in other words, the conductivity pre-'41 woul d
14 have been sufficient to maintain a fishery simlar to
15 other eastern Sierra streans?
16 A VWere the conductivity is also low as a rule.
17 Q And was it likely that the conductivity m ght have
18 been higher in the Rush Creek bottom | ands where there
19 were springs with a different conposition feeding the
20 strean?
21 A It may have been sonewhat higher, and | think |'ve
22 seen one figure in Dr. Stein's testinony that suggests
23 that one seep spring is flowng at sonething |ike 80
24 mcronols. By the tine that's diluted by main stem
25 flow, it would perhaps be |less for the springs on
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01 average.
02 Sonme of the flowin the bottomlands was | eakage
03 fromirrigation district that would not reflect the
04 higher conductivity irrigation ditches. It would not
05 reflect a higher conductivity. | think one could also
06 say that even if the entire Lower Rush Creek was 80
07 mcronols, the productivity of Lower Rush Creek woul d
08 still be | ow
09 Q But in any event, it mght have been sonewhat
10 higher in the bottomlands than in your eval uation
11 reach?
12 A True.
13 Q You have, | think, testified that the nost
14 productive fishery pre-'41 was in what we call the
15 bottom |l ands, which is that portion of Rush Creek bel ow
16 your evaluation reach. D d that area consist of
17 multiple channel s?
18 A There nust have been nmultiple channels in the
19 area, yes. Area photos support that.
20 Q Gven -- if we were to seek to restore the fishery

that existed before 1941 in that | ower stretch of Rush



22 Creek, given today's conditions, how would you get the
23 water there?
24 MR BIRMNGHAM |'mgoing to object on the
25 grounds that the question is anbiguous. O
0054

01 QBY Ms. CAHILL: [I'Il ask it nore directly.
02 In order to get the water to Lower Rush Creek
03 would it need to pass through your evaluation stretch?
04 A Yes. It wouldn't have to, physically, but that
05 would presune -- | would presunme that woul d be the way
06 it would get there.
07 HEARI NG OFFI CER del PIERO How would it get there
08 if it didn't?
09 DR. CHAPMAN:  Run it through a pipe
10 HEARI NG OFFI CER del PIERC  Ckay. Artificial
11 neans.
12 Q BY M5. CAHILL: What is the riparian habitat val ue of
13 a pipe?
14 A Qovi ously poor
15 Q So the better way to get the water to the | ower
16 reach would be to take it through the channel ?
17 A | think I'd agree with that, yes.
18 Q Dr. Chapman, | believe you said that M. Vestal
19 had said that the springs did not dimnish when Los
20 Angeles started its diversion; is that right?
21 A That's correct.
22 Q Wuld -- in fact, though, when Los Angeles first
23 started its diversion, the diversions were relatively
24 low, particularly conpared to the second half of the
25 pre-diversion period; is that right?

0055
01 A | don't -- I'mconfused by your question
02 Q Ckay. When Los Angeles originally began
03 diverting, it did not divert its entire entitlenent,
04 didit?
05 A I think that's correct.
06 Q And woul dn't you expect that if irrigation return
07 was percolating back into Rush Creek in the springs and
08 the bottomlands, that it m ght take sone tine to show
09 an inpact of reduced diversions?
10 A I think I could respond generally, yes.
11 Q Didn'"t M. Vestal, in fact, find a trend of
12 decreasing flows over the period of his study?
13 A Not until after 1947, however.
14 Q Yes. But when he began to see decreasing flows,
15 didn't they, in fact, trend downward?
16 A Yeah. | think nmy testinony states that.
17 Q Dr. Platts, | believe you re the expert on
18 grazing. Ws grazing constant throughout this period,
19 or did it come and go dependi ng on econonic factors?
20 A BY DR PLATTS: It probably had fluctuations
21 depending on the econom c factors.
22 Q And could you tell us again briefly what your
23 experience is with grazing and the inpact it has on
24 riparian systens?
25 A Yes. Under season-long continuous grazing with
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heavy grazing use, nost streamtypes degrade in

habi tat quality.

Q And have you been involved in restoration prograns
on the Upper Ownens River related to grazing?

A Yes, | have.

Q Coul d you describe that programfor us, please?

A ["mjust in the very beginning stages of working
in the Upper Omens, and all | have done now is taken a
| ook at the ranches to see what inprovenents we can
make. But | have not gone beyond that point.

Q VWhat are the problens that you woul d be attenpting
to correct with grazi ng managenent ?

A Veget ati on, bigger vegetation diversity, stream
bank form channel form

Q And how do you think you may attenpt to correct

t hese probl ens?

A Pretty nmuch the sane as -- it will be different
because we're in a different situation, but it would be
much t he approach that 1've taken on the Long Vall ey
and Chance Ranches and that is to control the aninmal
distribution and the tim ng of grazing.

Q And woul d you use neasures such as excl usionary
fencing or rest-rotation strategy?

A Probably not rest-rotation. There would be -- and
not al ways exclusionary fences, no.O
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Q Have you observed the result of corrective
nmeasures particularly in the Convict and the D Creek
reaches?

A Yes, | have.

Q And what mneasures were inplenmented there?

A It was a -- it was a control of distribution and
timng and control of utilization, and we are stil

grazing the pastures, only we're doing it under a nore
managed approach, and results are quite spectacul ar
Q And what are the results?

A The results are an increase in species diversity,
especially, and an increase -- not species diversity,
an increase in vegetative species diversity, an

increase in vegetation biomass. W're not far enough
along to see the big increase in the rooting structure
that will come, but we're in the begi nning stages of

t he vegetation expression

Q Is it possible that corrective nmeasures such as
some that we've nentioned would i nprove fish habitat

al ong the Upper Owens River?

A Yes.

Q And do you have an opinion on what the quality of
the fish habitat mght be along the Upper Oaens River

24 below East Portal if there were linmted grazing and
25 reqgular flows on the range of 50 to 150 cfs?
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01 A I would not say "limted grazing." |If you would
02 qualify that and say "properly nanaged grazing," | wll
03 say that we will get increases in fish productivity and
04 an increase in quality of the fish habitat.
05 MS. CAHI LL: Thank you. W have no further
06 questions.

HEARI NG OFFI CER del PIERO  Thank you very much.



08 We're going to take a break, ten mnutes. We'll
09 be back.
10 (Whereupon a recess was taken.)
11 HEARI NG OFFI CER del PIERO  This hearing will
12 again conme to order.
13 M. Dodge, are you and M. Flynn going to be
14 ki bbitzing, also?
15 MR DODGE: M. Flynn has given nme the field.
16 HEARI NG OFFI CER del PIERO He has?
17 CROSS- EXAM NATI ON BY MR DODGE
18 Q Dr. Chapman, good norni ng.
19 A BY DR CHAPMAN. Good norning, Sir.
20 Q Let me start with this evaluation reach. You say
21 it's 6.8 streamniles long, correct?
22 A Over 6. | don't renmenber whether it was 6.2 or
23 6.8.
24 Q Page 1 it says, "6.8 mles,"” 62 percent of the
25 main channel of Lower Rush Creek?
0059

01 A It's not that | don't trust you, M. Dodge. 6.8,
02 vyes.
03 Q How did you determ ne that?
04 A We don't renenber.
05 Q Did you rely on Dr. Stein?
06 A Pr obabl y.
07 A BY DR PLATTS: | don't know.
08 Q So if he says it's actually 4.8 mles, you
09 wouldn't quarrel with that, would you?
10 A BY DR CHAPMAN: | might.
11 Q On what basi s?
12 A I don't know. |'d have to see what he based it
13 on, and if he's correct, we buy his description better
14 than ours.
15 Q We're tal king about O d Gant Damto Parker Creek,
16 correct?
17 A Yes.
18 Q So the -- would | be right that if it's 4.8 mles,
19 then the 62 percent woul d becone about 49 percent of
20 Lower Rush Creek?
21 A It would becone |ess, yes.
22 Q Now, that's a -- as | understand it, a percentage
23 of the main channel -- main channel only; is that
24 right? R
25 A That's correct.O
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01 Q And you're aware that historically, pre-diversion
02 Rush Creek bel ow the Narrows consisted of nultiple
03 channels, correct?
04 A Rush Creek had a nunber of distributory channels
05 in the bottomlands, yes.
06 Q And by "distributory channels,” we mean channel s
07 that carry water on a year-round basis only?
08 A |"msure that sone carry water year round and sone
09 carry water during the sumer period when I -- ny
10 understanding is that there was nore water coni ng
11 across the bottomlands than during the w nter.
12 Q But a nunmber of those distributory channels



carried water year round, correct?

A Yes.

Q And are you aware of any cal cul ati ons of the
stream |l ength of the distributory channels bel ow t he
bottom | ands?

A As | think Dr. Stein has cal cul ated, sone |engths,

19 30,000 feet, if I remenber correctly.

20 Q About 39,500, would it be?

21 A That sounds cl ose, yes.

22 Q And you don't have any quarrel with that, do you?

23 A Wth the neasurenent itself, no.

24 Q No. Now, let's take a look at Figure 5, if we

25 can. Now, that cones fromyour testinony, doesn't it,
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01 Dr. Chapman?

02 A Yes.

03 Q Now, as | understand your testinony -- it's

04 probably not a good idea to block off the Hearing

05 Oficer -- that the channel |lake fromdd Gant Damto

06 B Ditch always had water init, correct?

07 A I don't think that's correct.

08 Q Are you aware of a single neasurenment of zero flow

09 during that time -- during that stretch?

10 A Well, there's no gauging that | know of between

11 the B Ditch and the A Ditch, but we believe that the

12 mani pul ati ons of water to the various ditches woul d

13 have led at tines to zero or very low fl ow between the

14 A Ditch and the B Ditch.

15 Q Are you aware of any neasurenents of that?

16 A | already said no.

17 Q But wasn't it true that there was substanti al

18 seepage between the A Ditch and the B Ditch that kept

Rush Creek continuously fl ow ng?

A There may have been sone conti nuous seepage, but

again, whether it was zero or 1 cfs, we don't know

Q O 5 cfs?

A We don't know.

Q You don't know. All right. But as | understood

your testinony, the other portion of what's shown here
0062

on Figure 5 fromB Ditch to Parker Creek was

peri odi cally dewatered, correct?

A Yes.

Q And woul d you agree that the streamlength fromB
Ditch to Parker Creek is about 11,300 feet?

A C ose.

Q So that historically, if there were approxi mately
65,000 linear feet of stream channel in Rush Creek, the
portion that was dewatered periodically was

approxi mately 17 percent, correct?

A | can't accept the word "dewatered.” The portion
subject to extrene low flows and to great flow
fluctuations is nuch |onger than that.

Q You're now referring to include the portion from
add Gant Damto B Ditch, correct?

A The portion fromAdd Gant Damall the way to

Par ker Creek.

Q Ckay. But let me just short-cut this. [If the
dewat ered portion were only -- periodically dewatered
were only B Ditch to Parker Creek, that would be



21
22
23
24
25

approxi mately 17 percent of the historic channel |ength

of Rush Creek;

is that correct?

A Coul d you repeat that question?
HEARI NG OFFI CER del

Dr. Chapman,

was whet her

Pl ERO.  The question,

or

not the stretch fromB O
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01 Ditch down to the confluence of Parker Creek is 17

02 percent of the historic channel.

03 DR. CHAPMAN: | don't quarrel with that figure,

04 wth that neasurenent.

05 QBY MR DODGE: Thank you, Sir.

06 Let's look at Table A if we can. Now, Table A

07 represents that very portion of streamthat we were

08 talking about, doesn't it? A portion of the stream

09 between B Ditch and Parker Creek, correct?

10 A Yes.

11 Q Now, you've already told us that 1934 was a

12 drought, and | notice that 1935, you show 74 days of

13 less than 1 cfs?

14 A Wth zero or less than 1.

15 Q Zero or less than 1, right. Now, this is done on

16 a cal endar year, rather than a runoff year, isn't it,

17 Sir?

18 A Cal endar year.

19 Q So you'd agree with ne that the early portion of

20 the 1935 year would have been affected by the drought,

21 too, wouldn't you?

22 A Yes.

23 A BY DR PLATTS: He says possible, and | say yes.

24 Q "1l accept both those answers.

25 And then in 1940, 108 days, was there sonething
0064

01 going on in 1940 that was out of the ordinary?

02 A Irrigation was continuing. They m ght have been

03 building a new dam | think they were building a new

04 damthen.

05 Q Bui | di ng a new dan®

06 A Yeah.

07 Q You think that those zero to minus 1 or -- excuse

08 ne, zero to less than 1 cfs mght have reflected their

09 filling that new danf?

10 A We don't know.

11 Q Let me get back to your testinony.

12 On Page 2, if | can find it here, under Diversion

13 of Water, it says, "Lower Rush Creek, Figure 1, has not

14 flowed naturally; i.e., w thout human inpairnment, for

15 nore than 100 years. Beginning about the md 1800s,

16 settlers diverted water from Rush Creek onto the |and

17 to irrigate crops, forage, and provide stock water."

18 Can you tell me what your evidence is to support

19 that proposition?

20 A We did this some tinme ago, but our nmenory is that

21 the Fruit Gowers' publication that's in exhibit --

22 wth our materials.

23 MR BIRM NGHAM May the record reflect that

24 Dr. Chapman has referred to L.A. DW 6, Fruit G ower

25 Laboratory, Inc., report Appraisal of Agriculture and
0065

01 Irrigation for Portions of Mono Lake Area for

02 Department of Water and Power, Gty of Los Angeles,

03 dated 1946.

04 VMR CHAPVMAN. We cite in -- we have cited in a

05 draft portion of this Beek 1991.

06 QBY MR DODGE: Well, was it Fruit Gowers, or was it



Beek 19917

A BY DR CHAPVAN. W Dbelieve it's Beek 1991

Q We're tal king about here -- Sir, with all due
respect, we're tal king about going back to the md
1800s. What evidence is there of irrigation in the md
1800s?

A We took that information from Beek Consultants,

I ncorporated, 1991 Instream Fl ow Requi renments for Brown
Trout, Rush Creek, Mno County, California, Departnent
of Fish and Gane, Stream Eval uation Report Nunmber 91-2.

Q So your -- to cut this short, Sir -- | mean, your
statenment on Page 2 of your testinmony is just as good
as the basis that you used for it. Is that a fair

st at ement ?

A Yes.

Q Now, let's take a ook at Figure 6 and Figure 3,

in that order, if we may. Now, Figure 6, you' ve
testified, shows grazing damage, correct?
A Yes. O
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01 Q kay. And does it al so show damage from
02 construction work relating to H ghway 3957
03 A | can't tell you that. | don't know
04 Q Does it show danage from construction work
05 relating to sonething?
06 A We don't know.
07 Q You can't tell. GCkay. Now, that's -- 1939 photo
08 of Rush Creek near 395, correct?
09 A Yes.
10 Q Ckay. Now, let's |look at the next one, Figure 3.
11 Now, that's a 1947 photo show ng agai n grazi ng damage
12 in 1947 on -- would you agree with nme, Dr. Chapman
13 newy relicted | and near Mono Lake?
14 A Yes.
15 Q And woul d you agree that newy relicted -- the
16 vegetation on newy relicted | and woul d not be
17 representative of upstreamriparian vegetation?
18 A That's possi bl e.
19 Q Now, ny question to you is just this. Do you have
20 any evidence that Figures 3 and 6 represent the
21 riparian vegetation situation on the rest of Rush Creek
22 pre-diversion?
23 A Yes. W have seen ot her photographs that indicate
24 overgrazing as well.
25 Q Overgrazing, you nean highlining of willows?
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01 A I mean highlining and | oss of herbaceous
02 vegetation and bank tranpling.
03 Q Can you identify those photos so that we can take
04 a look at themat the appropriate tine?
05 A Yes, if you'll give us a nonent.
06 MR, DODGE: M. Chairman, we are perfectly happy
07 to do this at a break off the record. | don't need to
08 have this on the record. |If they have other photos,
09 we'd like to see them but | don't need themrecited at
10 this point.
11 DR. CHAPMAN: It won't take us very | ong.
12 Q BY MR DODGE: ay. Dr. Chapman has handed ne Ai ken
13 Exhibit G3
14 VWhat does that show, Sir?
15 A BY DR PLATTS: This shows a section of Rush Creek,
16 and it says on the back that Rush Creek on upper
17 property. So | assume this upper property is the Cane
18 Ranch, and it shows a streamthat is extrenely heavily
19 high lined, probably by sheep fromthe | ooks of it.
20 The stream banks are undergoi ng severe sheer danage,
21 with sheer danages so heavy that the sedinents are
22 laying in the stream and this is probably what caused
23 alot of the turbidity that Vestal keeps talking about,
24 M. Vestal.
25 The streamis w dened, over-w dened. The wllows
0068
01 are high lined. There's hardly any vegetation in the
02 lower end. The stream banks have becone faults. They
03 have been |l aid back. They've been noved back fromthe
04 side, and the fine sedinents are now | ayi ng al ongsi de
05 of the stream bank
06 Q Ckay. Any ot her photographs that you' re aware of,



07 Dr. Platts?
08 A We haven't had a chance to | ook through this yet.
09 We just happened to find this one this norning.
10 Q Are you aware of any others as you sit here today?
11 A Not -- no. We have not | ooked through --
12 Q kay. Let's take a look at --
13 MR BIRM NGHAM  Excuse nme, M. del Piero. My
14 the record reflect that the photograph which Dr. Platts
15 was referring to is Exhibit G3 fromthe proceedings
16 before the El Dorado County Superior Court in the Mno
17 Lake water rights proceedi ng?
18 HEARI NG OFFI CER del PIERO  Fine.
19 MR DODGE: | don't think it is, but I'msure we
20 can identify it.
21 HEARI NG OFFI CER del PIERG Is it?
22 DR. CHAPMAN: We're al so aware of two photographs
23 that --
24 HEARI NG OFFI CER del PIERO.  Excuse ne,
25 Dr. Chapman. Is it? O
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01 MR BIRMNGHAM M. Dodge is correct. |
02 m sspoke. | beg your pardon.
03 DR CHAPVMAN. We're also aware --
04 HEARI NG OFFI CER del PIERO  Excuse ne,
05 Dr. Chapnan.
06 VWhat is the picture fron?
07 MR DODGE: It's an Exhibit G 3 fromthe Aiken
08 case, M. del Piero.
09 HEARI NG OFFI CER del PIERG It has not been
10 introduced into the record?
11 MR DODGE: In this record.
12 HEARI NG OFFI CER del PIERG  Yes.
13 MR DODGE: Not to ny know edge.
14 HEARI NG OFFI CER del PIERC It's a topic of
15 discussion, Gentlenen, | nean --
16 MR BIRM NGHAM  Excuse ne, M. del Piero. W
17 will check to nmake sure, and we'll have a copy of the
18 photograph nade. But | believe that this is an exhibit
19 in the Mono Lake water rights cases, and we will have
20 it -- may | show you the photograph? W' Il have
21 reproductions made, and we will mark this L.A. DW 1-A
22 HEARI NG OFFI CER del PIERC  Wen was this
23 phot ograph taken?
24 DR CHAPVAN. W think it was 1947, but |'m not
25 sure.
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01 HEARI NG OFFI CER del PIERO And what causes you to
02 think that? What causes you to think that,
03 Dr. Chapman?
04 DR. CHAPMAN: | believe it's a photo taken by
05 Vestal, but I'mnot sure. And Vestal took a |ot of
06 these photographs in 1947.
07 HEARI NG OFFI CER del PIERC. Before it's introduced
08 as evidence, | want to know where it cane from and what
09 it represents. Wen you're capable of identifying it,
10 I'mprepared to accept it as introduction on the part
11 of L.A DWW,
12 DR. CHAPMAN: There are two photos, also, that are
13 in Vestal's testinony that indicate overgrazing, and



14 these are -- were taken in 1948. They are fromthe
15 Rush Creek test streamreport, and | believe these are
16 of sufficient quality that they are far superior to the
17 photocopi ed copies that we' ve seen before. But both of
18 these show heavy grazing influence in the nmeadows of
19 Rush Creek, Lower Rush Creek.
20 QBY MR DODGE: Do you have in mnd, Sir, that ny
21 question relates to the status of the riparian
22 vegetation pre-diversion?
23 A Yes.
24 Q And how does the 1948 phot ograph hel p us on that?
25 A | see no reason to think that the situation
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01 changed between 1941 and 1947. G azing continued on
02 Lower Rush Creek with high intensity in that period.
03 Q Let's now | ook at Figure 4. Now, Dr. Platts, |
04 Dbelieve --

05 HEARI NG OFFI CER del PIERO  That's your wake-up
06 call. That's -- your 20 minutes are up, Sir.

07 MR DODGE: | request an additional 20 mi nutes.
08 HEARI NG OFFI CER del PIERO Al right.

09 QBY MR DODGE: Dr. Platts, Figure 4 is a photograph
10 from 1947 showi ng highlining, correct?

11 A BY DR PLATTS: That's correct.

12 Q Whul d you agree with ne that that highlining has a
13 fairly mininmal effect on the fishery?

14 A I would not.

15 Q Whul d you agree that the roots of the high Iined
16 vegetation is still holding the bank stable?

17 A I would not.

18 Q Wul d you agree with ne that the vegetation is
19 still providing shading and insects to the streanf?

20 A I woul d.

21 Q Are you aware of -- let ne ask you this. Do you
22 think that there's any stability problemthat results
23 fromthat highlining?

24 A Yes. R
25 Q Are you aware of the 1938 high flows that went O
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01 down Rush Creek?

02 A Only fromreading Dr. Stein's report.

03 Q Are you aware of any significant damage that

04 occurred to the banks of Rush Creek as a result of that
05 1938 fl o0o0d?

06 A No, |'m not.

07 Q Does that suggest to you that even high Iined

08 riparian vegetation can hold the banks pretty well?

09 A No, it doesn't.

10 Q VWhat am | m ssing?

11 A I think you're missing -- because | haven't seen
12 the aerial photographs. | don't know how well you can
13 interpret -- it's very difficult to interpret stream

14 bank conditions underneath a canopy of high |lined

15 willow when all you can see is the top of the canopy.
16 So I don't know how the interpretation was done or how
17 detailed it was done. W have not |ooked at it.

18 Q Now, | et me change subjects and go back to the



19 evaluation reach that you've tal ked about with
20 Ms. Cahill. Is it -- the evaluation reach again is
21 basically dd Gant Damdown to Parker Creek, and you
22 conclude as Page 15 of your testinmony, Dr. Chapnman
23 that that as a fishery was nmedi ocre at best. Do you
24 recall that?
25 A Yes.
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01 Q And woul d you agree with nme that that description
02 applies even if that reach has consistent water?
03 A BY DR CHAPMAN: By "that reach" you nean --
04 Q The eval uation reach. Even with consistent water,
05 would you agree it's nediocre at best?
06 A I woul d expect the fishery to have been better if
07 it had been -- if the area had been exposed to
08 reasonable flows because the habitat woul d have been
09 better, better than poor
10 Q Better than poor. But it's not an area -- even
11 with consistent flows, it's not an area that has
12 superior trout habitat, is it?
13 A No. Neither is Lower Rush Creek, so | would have
14 to say yes, that's true
15 Q Now, hypothetically, if the fishery bel ow the
16 Narrows pre-diversion were a really fine brown trout
17 fishery, you'd agree with me that you can't restore the
18 equivalent fishery by rewatering the stretch, the test
19 stretch that you | ooked at, correct?
20 A Well, they're two different areas, so | guess |
21 would have to answer yes. | can't agree -- | nean -- |
22 don't renenber whether | can agree or not agree.
23 Q Wl |, hypothetically, we'll get to the -- whether
24 the hypothetical is true in a second. Hypothetically,
25 if Rush Creek below the Narrows were a great brown
0074
01 trout fishery, pre-diversion, then you could not
02 restore an equivalent fishery by rewatering the test
03 stretch. Wuld you agree with that?
04 MR Bl RM NGHAM  Excuse ne, M. del Piero.
05 Dr. Platts and Dr. Chaprman weren't here in earlier
06 testinony, and they're not aware of the fact that when
07 a question is directed to Dr. Chapman, if it is
08 appropriate for Dr. Platts to answer, he may.
09 HEARI NG OFFI CER del PIERO  Forgive ne. | thought
10 vyou gentlenmen had been so advised. Either one of you
11 can respond to that question. kay?
12 Do you understand the question, Doctor?
13 DR CHAPVMAN:. | think | understand the
14 hypot heti cal
15 HEARI NG OFFI CER del PIERO Do you want to restate
16 it? No? Ckay.
17 DR. PLATTS: Being as this is a hypothetica
18 situation, | would state that hypothetically, over
19 time, Rush creek in the area of the reach that you are
20 talking about would gain a fishery status fairly
21 conparable to that that existed prior to 1941. |In
22 other words, we would be having pretty nuch the sanme

trout productivity that Vestal put in his scientific
docunent .
Q BY MR DODGE: Dr. Chapnan, let me ask you to try
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01 that question. | wll repeat it.
02 Hypot hetically, if Rush Creek bel ow the Narrows
03 withits multiple channels and neanders and spring fed,
04 et cetera, et cetera, hypothetically if that were a
05 great trout fishery, would you agree with ne that you
06 could not create the equivalent fishery by sinply
07 sending water down what you have called the eval uation
08 stretch?
09 A BY DR CHAPMAN: | can't answer your question with a
10 yes or no.
11 HEARI NG OFFI CER del PIERC Well, Dr. Chapman, try
12 answering it sonme way because, at this point, we've
13 got -- he's asked the question now four tines, and
14 we've not gotten any kind of a substantive response.
15 DR CHAPVAN. Wl | --
16 HEARI NG OFFI CER del PIERO He didn't ask for a
17 yes-or-no answer.
18 DR. CHAPMAN: |'ll say yes.
19 Q BY MR DODGE: Thank you. | thought you coul d say
20 that.
21 Now, bel ow the Narrows, Ms. Cahill asked you sone
22 questions about the pre-'40 fishery, and | believe, I
23 don't want to put words in your nmouth, but | believe
24 you indicated in substance that you felt the fishery
25 below the Narrows pre-diversion was not that nuch
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01 different than on the rest of Rush Creek. 1Is that a
02 fair summary of what you're telling us?
03 A Ch, | think it was a little better than the upper
04 part of Rush Creek
05 Q Alittle better but not great?
06 A No.
07 Q My question is a very sinple one. On what grounds
08 or data do you base that opinion?
09 A | base that on doctor -- on M. Vestal's testinony
10 and his depositions.
11 Q Just on Vestal ?
12 A And al so on Dr. Messick's opinion that the
13 conditions in 1947-51 approxi mated the conditions of
14 the pre-diversion period.
15 Q Are you aware of the spring flows that fed into
16 Lower Rush Creek pre-diversion?
17 A There were sonme spring flows, yes.
18 Q VWhat were the magnitude of those pre-diversion?
19 A Wll, | believe that the area between the Narrows
20 and the area bel ow the springs accreded about 18 cfs in
21 one late February neasurenent report by Vestal. |
22 believe that sumer flows were probably considerably
23 greater than that.
24 Q Excuse ne, Sir, but pre-diversion, M. Vesta
25 wasn't there neasuring it, was he?

0077
01 A No. But he said that L.A 's diversion had not
02 affected the springs in 1947, so |'m assum ng t hat
03 conditions in 1947 were simlar to conditions before
04 1941 in respect to spring flows.
05 Q So your testinmony is based on an assunption that
06 in 1947, spring flows were approximately equal to
07 pre-diversion conditions?



08 A I"'mfollowing Vestal in that respect and answering

09 yes.

10 Q Are you aware that after 1940 the spring fl ows

11 decreased?

12 A No, |'m not.

13 Q You told us that the Vestal study took place from

14 1947 to 1951, correct?

15 A Yes.

16 Q And you' re assuming a constant spring flow during

17 that time period; is that right?

18 A No.

19 Q You said you weren't aware of any decrease.

20 A I"mnot assum ng a constant spring flow. The

21 spring flow was undoubtedly not constant.

22 Q And if, in fact, it went down quite a bit, would

23 that affect your opinion as to the reliability of the

24 1947 to 1951 data? R

25 A I can only respond by saying no, but we're relying O
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01 on the man that was there, Vestal, to tell us

02 otherw se.

03 Q Why is conductivity inportant to a productive

04 fishery?

05 A Conductivity indicates the dissolved nutrients

06 that are present, the salts that are present in the

07 stream the nutirents that are used by aquatic plants

08 such as allergy.

09 Q Which leads to fish food?

10 A Yes.

11 Q So conductivity is a surrogate for fish food?

12 A Wthin broad limts, yes.

13 Q Are you aware as to whether the springs that

14 existed pre-diversion in the bottomlands of Rush Creek

15 provided substantial food for the brown trout down

16 there?

17 A The springs undoubtedly provided | ots of food

18 within the distributory channels of Rush Creek, yes.

19 Q And that would be true regardless of the

20 conductivity of the stream wouldn't it?

21 A No.

22 Q | don't understand your answer, Sir, |I'msorry.

23 A I woul d expect a higher conductivity to have nore

24 food than a | ower conductivity.

25 Q Ckay. Al right. But you say undoubtedly the
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01 spring' s pre-diversions in the bottomlands of Rush

02 Creek provided substantial food for brown trout,

03 correct?

04 A No. | said they provided substantial food in

05 distributory channels.

06 Q And, again, you' re not aware of the volunme of the

07 spring flows pre-diversion?

08 A .

09 Q But you are aware that the spring flows woul d have

10 substantially higher conductivity than the

11 approximately 40 -- 1've got to get the right term

12 here, the approximately 40 micronols per centineter

13 that you find in Rush Creek today?

14 A I woul d expect the springs to have a higher



15 conductivity, but I want to point out that a lot of the
16 water that entered the bottom|ands did not cone from
17 springs. It canme fromthe Indian ditch. So I would
18 expect that water to have essentially the sane

19 conductivity when it begins flow ng across the bottom
20 lands as water in Rush Creek

21 Q | notice in looking at the historic fishery you
22 quoted Smith and Nei dham and concl uded that Rush Creek
23 was not noted as a special interest. Do you see that,
24 Sir?

25 A I think we see that, yes.

0080

01 Q Wy was that of inportance to you?

02 A Vll, if Rush Creek were an inportant fishery, for
03 exanple, providing large trout, | would have expected
04 Smth and Neidhamto discuss it along with Hot Creek
05 and the Onens and the East and West \Wal ker

06 Q The Smith and Neidhamarticle came out in 1935; is
07 that right?

08 A Yes.

09 Q Was there any event that related to Rush Creek

10 that was happening in 19357

11 A That's -- | can't -- that's a very broad

12 question. There were events. There was grazi ng going
13 on. There was irrigation going on

14 Q Let me ask you to answer a hypothetical question
15 then. Assum ng hypothetically that G ant Lake was

16 being built in 1935 and it was expected that that was
17 going to take up the substantial portion of Rush Creek
18 would that possibly have affected Smith and Nei dhani s
19 interest in Rush Creek?

20 A Wll, Dr. Platts has pointed out to nme that they
21 did their work in 1934 and reported it in 1935. | have
22 no reason to think that that woul d have affected their
23 statenent about -- or their statenents about streans of
24 interest.

25 Q The last |ine of questions, and just sinply about
O
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01 riparian vegetation today, which you described, | think
02 | wote down the word "explosive." |Is that a correct
03 statenent?

04 A That's correct.

05 Q And woul d you agree with me that in light of water
06 table problens created by the reliction that the

07 riparian vegetation band is substantially narrower than
08 it was historically?

09 A I think I would agree with that for the area from
10 the Narrows downstream

11 Q And woul d you agree that the riparian vegetation
12 is not recovering explosively along the historic

13 channels now dry in the bottom|ands of Rush Creek?

14 A BY DR PLATTS: That is true.

15 Q Whul d you agree that, in fact, in only

16 approximately 10 percent of the bottom | ands of Rush
17 Creek is the riparian vegetation returning?

18 A | do not know.

19 MR, DODGE: Thank you, Sir.

20 HEARI NG OFFI CER del PIERO  Thank you very much.

M. Roos-Collins?



CROSS- EXAM NATI ON BY MR ROOS- COLLI NS

23 Q Dr. Chapman, Dr. Platts, good norning.
24 VWhen did you first visit Rush Creek?
25 A BY DR PLATTS: 1990 or 1991. You nean officially?
0082
01 Q In any capacity.
02 A |'ve passed by and observed Rush Creek probably
03 since 1961.
04 Q Dr. Chapman?
05 A BY DR CHAPMAN: | fished Rush Creek back about 1939,
06 '40, '41, in that area
07 Q You took no scientific data when you fished Rush
08 Creek back in 19397
09 A No.
10 Q Are you relying on Elden Vestal's 1954 article and
11 his 1990 deposition and trial testinonies in your
12 testinony?
13 A Substantially, yes.
14 Q You considered himto be a reliable witness on the
15 subject addressed by your testinony?
16 A | couldn't qualify whether he's a reliable wtness
17 or not. | do have faith in his
18 scientifically-collected evidence, especially that it
19 went through peer review | would not know how to
20 evaluate any anecdotal or hearsay evidence that
21 M. Vestal would provide
22 Q But it would be fair to say that you relied
23 heavily in your testinony on his deposition and tri al
24 testinonies and on his 1954 article?
25 A That's correct. That's about the only good
0083
01 scientific data.
02 Q Now, in response to a question by Ms. Cahill, you
03 stated that you chose the eval uation stretch because
04 you were instructed to do so by M. Trihey. 1Is that
05 correct?
06 A Requested by M. Trihey to do so. That's correct.
07 Q M. Trihey requested that you choose the
08 evaluation stretch purpose of your testinmony to this
09 State Water Board?
10 A BY DR PLATTS: That is not correct.
11 Q For some ot her purpose?
12 A For some ot her purpose.
13 Q For the purpose of your testinmony to this Board,
14 why did you choose the eval uation stretch?
15 A That's what we had the best data on. As fishery
16 scientists, | think we've nmade it clear that we do
17 like to rely on good solid scientific data and go on
18 what's avail abl e.
19 Q You have testified, | believe, that the fishery of
20 Rush Creek between 1947 and 1954 was conparable to the
21 fishery which existed before 1941. |Is that correct?
22 A BY DR CHAPMAN:  No. 1947 and 1951, we consider that
23 interval and nost especially the early parts of that
24 interval, the first three years or so, as indicative of
25 conditions before
1941.0
0084
01 Q Let me read to you from M. Vestal's testinony in
02 deposition, March 1st, 1990, Page 254 of the Reporter's



03 transcript -- excuse ne, page 255, beginning at Line
04 4.
05 "What was happening to Rush Creek or Rush Creek
06 fishery as the project progressed -- "
07 MR Bl RM NGHAM  Excuse me, M. Roos-Collins. My
08 Dr. Chapnman have a chance to find the location in his
09 copy?
10 MR, ROCS- COLLINS: Certainly, M. Birm ngham
11 MR BI RM NGHAM  Thank you.
12 DR. CHAPMAN: Page 254 did you say?
13 Q BY MR ROCS-COLLINS: | msspoke. Page 255 begi nni ng
14 at Line 4.
15 A Yes.
16 Q "What was happening to Rush Creek or Rush Creek
17 fishery as the project progressed, the test stream
18 project? Answer, well, the -- Question, the flows were
19 declining? Answer, the flows were declining and the
20 fishery itself was going down to what | have referred
21 toin the past as -- | use the expression was devel oped
22 with the friant project, the vital thread, it was goi ng
23 down, shrinking down, down. As the thread of the
24 streamgot less and |less, the habitat shrunk, and we
25 were just hanging on. W were really hanging on to try
0085
01 to maintain any senblance of the original objectives of
02 the program”
03 And then, dropping down to Line 23, "We were being
04 strangl ed by di m nished flows."
05 A Yes.
06 Q Is it your understanding of M. Vestal's testinony
07 that he considered the 1947 to 1951 conditions to be
08 -equivalent to the pre-'41 conditions?
09 A He considered the spring flow conditions to be
10 undi m ni shed by L. A Departnent of Water and Power
11 activities in 1947, and | assune that during the
12 '47-to-'51 period, he nmust have considered that he
13 could provide a reasonabl e study because he set up the
14 study for that section of streamfour- or five-year
15 period.
16 Q Let me return then to Page 255 and read the
17 paragraph which I omtted fromnmy prior question
18 beginning at Line 17 and continuing through to Line
19
20 "Had we been better advised and changed canoes in
21 the streamas a figure of speech, we would have shifted
22 to a different program of nmanagenent, but we were bound
23 to follow up on your classes and markings and so as to
24 exhaust those marks and get the total returns out of
25 those year classes.™
0086
01 Is it your understanding of the testinony now in
02 its entirety on Page 255 that M. Vestal considered the
03 fishery conditions from 1947 to 1951 to be conparable
04 to those which existed before 19417
05 A In the entirety of the five-year study plan
06 obviously not.
07 Q Thank you.
08 On Page 1 of your witten testinony, you state,
09 "Historically, the fishery was poor in Rush Creek."

A Yes.



11 Q Have you seen M. Vestal's witten testinony

12 submitted to the Board in this proceedi ng?

13 A Yes.

14 Q Let me read you from Page 6, Paragraph 16 of that
15 testinmony. "Rush Creek undoubtedly supported thriving,
16 healthy trout populations fromthe tine trout were

17 first introduced into the systemfrom about 1830

18 through the md 1940s." Do you agree or disagree with
19 that statenent?

20 A | think -- | agree with it.

21 Q Let's turn to Page 11, Paragraph 29. "There is no
22 doubt that Rush Creek -- "

23 A Just a nmonent, M. Roos-Collins. Paragraph 16

24 refers to Rush Creek. It does not refer to Lower Rush
25 GCreek, so | have to nake that clear. Rush Creek
O
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01 extends clear up in the | akes and headwat ers and al

02 the way to Mono Lake. So there are portions of Rush
03 Creek that at all times have reported, since trout were
04 introduced into the area, thriving and healthy

05 popul ations.

06 Q Assumi ng that this paragraph refers to the stretch
07 of Rush Creek which is at issue in this proceeding, do
08 you agree with the statenment that | just read?

09 A Yes.

10 Q You agree that this stretch of Rush Creek which is
11 the subject of this proceeding supported thriving,

12 healthy trout popul ations from1880 to the md 1940s?
13 A The portions that were not seriously affected by
14 irrigation and livestock use did, yes. The word

15 "thriving and healthy" is -- it's a difficult termto
16 quantify.

17 Q Let me return to Paragraph 29 on Page 11

18 M. Vestal states, "There is no doubt that Rush Creek
19 produced anong the | argest and hardiest trout in the
20 region in keeping with the statenment in the Fish and
21 Gane Conmmission report cited above regarding the

22 potency of Rush Creek fish eggs."

23 Agai n, assuming this statenent concerns the

24 stretch at issue in this proceeding, do you agree with
25 it?
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01 A No. It does not concern Lower Rush Creek. It

02 concerns the area between G ant Lake and Silver Lake
03 Q Assuming that it concerns the stretch at issue in
04 this proceeding, do you agree with it?

05 A No.

06 Q Par agraph 30 on Page 12 of M. Vestal's witten
07 testinony in this proceeding states, "Wt hout

08 exception, the trout caught on Lower Rush were in good
09 condition."

10 A | see the statenent.

11 Q "I never saw and never heard of anyone catching
12 fish on Rush Creek which were of poor quality.” Do you
13 agree with that statenent?

14 A No, | do not. | can't believe he said that about
15 those hatchery catchabl es.

16 Q Let me turn to Page 15 of your witten testinony.
17 In your conclusions regarding the pre-1941 fishery



18 conditions, you state, "No large fish in the three- to
19 six-pound cl ass were taken."

20 A VWere are you? Wich page?

21 Q Page 15.

22 A ["msorry. I'mtrying to keep up

23 Q M apol ogi es, Dr. Chapman.

24 A BY DR PLATTS: \Which paragraph?

25 Q Page 15, section entitled Concl usi ons Regarding
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01 the Pre-1941 Fishery Conditions.

02 A BY DR CHAPMAN:  Yes.

03 Q You state, "No large fish in the three- to

04 six-pound class were taken."

05 A That's right.

06 Q What's the basis for that statenent?

07 A W& have absolutely no record of any fish in Lower
08 Rush Creek larger than 15 or 16 inches. M. Vestal's
09 testinony, in fact, relied for his photo of brown trout
10 for a fish fromGant Lake that had noved up into the
11 egg collecting station, and all we have is sone

12 anecdotal information that suggests that there were
13 sone large trout taken in Lower Rush Creek. Vesta

14 fished there for all those years and never caught

15 anything over about 14 inches, according to his own
16 information.

17 Q So the basis for this statenent is your review of
18 M. Vestal's 1954 article and his testinony?

19 A And the testinony of those individuals |ike

20 M. Trihey who have indicated that |arge trout were
21 taken there, but they rely on anecdotal information
22 too, unsubstantiated by neasurenents or photos that I
23  know of .

24 Q You have no fish census?

25 A No what ?
O
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01 Q You have no fish census on which to base this

02 statenent?

03 A Wl l, we have the nean size of fish that Vesta
04 indicates, and he obviously must have neasured fish.
05 He says they went to 13 or 14 inches, the average

06 length was eight or nine inches. 1In one place in his
07 testinony he tal ks about good size being up to eight
08 inches. | think that the evidence overwhel m ngly

09 indicates that the population in Lower Rush Creek was
10 of small size. They were small fish.

11 Q Turning to Paragraph 31 on Page 12 of M. Vestal's
12 witten testinmony to this Board, you stated, "I

13 regularly observed brown trout in Lower Rush Creek

14 averaging 13 to 14 inches in length and people often
15 spoke of catching even larger fish up to 18 to 20

16 inches."

17 Do you agree with that statenent?

18 A No. Because in his deposition, he indicates the
19 average length of fish was eight or nine inches.

20 Q Thi s doesn't concern average |ength of fish, does
21 it?

22 A Averaging 13 to 14 inches is what he says. He's
23 dropped out the statenent about eight- or nine-inch
24 fish on average.



25 Q Let me turn now to Page 14 of your witten
0091

01 testinony, the section entitled Fishing Pressure. The
02 second paragraph states, "Vestal found that in-season
03 spaced plantings of catchable trout were needed to

04 provide reasonably good angling in Rush Creek."

05 That's your opini on?

06 A Yes. Pardon? That's Vestal's opinion

07 Q Is it your opinion as well?

08 A Yes.

09 Q Have you ever heard the expression "l oving

10 sonething to death"?

11 A Yes, | have.

12 Q Is it possible that Rush Creek was stocked in the
13 period discussed by M. Vestal because it was

14 overfished?

15 A It's possible. If that's the reason, yes. Mbst
16 of the streans of the eastern Sierra that were

17 accessible were heavily fished at that tine.

18 Q You're famliar with M. Vestal's 1954 article on
19 which you relied --

20 A Yes.

21 Q -- in your witten testinmony. He states on Page 1
22 of this 1954 article which is Cal Trout Exhibit 5-S --
23 A You nean Page 897?

24 Q Excuse ne. | do nmean Page 89. Thank you.

25 "The streamwas fairly typical of heavily-fished

0092

01 trout streans on the east slope of the Sierra Nevada."
02 Whul d you agree, then, that Rush Creek at the tine
03 of the test streamproject was heavily fished?

04 A Yes.

05 Q On Page 1 of your witten testinony, you state,

06 "By 1940, Rush Creek was relatively unproductive for

07 anglers.” 1s that your opinion?

08 A Yes.

09 Q On Page 13, you discuss M. Phillips' recollection
10 that during bel ownormal water years Rush Creek was dry
11 and he sel dom observed anyone fishing or canping in the
12 evaluation reach. It was not considered nmuch of a

13 fishery. Are you inplying that other stretches of Rush
14 Creek were not considered much of a fishery before L.A
15 began diversions?

16 HEARI NG OFFI CER del PIERC Dr. Platts, if you can
17 answer it, you can go ahead and answer it.

18 DR PLATTS: W only questioned M. Phillips on

19 the reach between Grant Lake and Parker because at that
20 tinme that was our assignnent, or to the confluence of
21 Parker Creek.

22 Q BY MR ROOS-COLLINS: You previously agreed that

23 M. Vestal stated in his 1954 article that Rush Creek
24 at least the test stretch, was heavily fished?

25 A Yes.
O
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01 A BY DR CHAPMAN: It's inmportant to distinguish that
02 the test stream area was bel ow t he Narrows.

03 Q | understand that, Dr. Chapman. Are you famliar
04 with Cal Trout Exhibit 5-Qin this proceeding, an

05 excerpt fromthe Fish and Gane Conm ssion's biennial



report fromthe years 1940 to 1942?
A 1940 to '42?

Q Yes.
A That's attached to Vestal's testinmony. Yes, we
have seen that.

Q Page 13 includes Table 4, Leading Counties of
Trout Catch. You see that table?

A Yes.

Q It shows that Mono County is the |eading county in
California for the years 1936 through 1941 for trout

catch?
A Yes.
Q | apol ogi ze, by the way, for going from one

docunent to another, but as you know we're under a very
tight tine el enent, and we have a |l ot of ground to
cover. |I'mnot attenpting to confuse you with fancy
f oot wor k.

Let me return to M. Vestal's witten testinony
submitted to this Board, Pages 6 to 7, Paragraph 17.
"I attribute the unusual productivity of Rush Creek to
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a fortuitous blend of factors, the level of flow, the
channel , and the habitat conplexity of Lower Rush Creek
conbine to make it a fishing paradi se, nore than
deserving of its reputation as an excellent trout
stream anong the best in the eastern Sierra.”

Do you agree with that statenent?
A Absol utely not.

Q Let's return, then, to a docunent on page --

A Do you want nme to explain that?

Q Pl ease do

A Well, his own discussion of the characteristics of
Lower Rush Creek tells us there were very few pool s?

The area was nostly gravel riffles. He talks about a
riparian jungle. W don't agree with that statenent at
all. | think this statenent is sinmply wong. It's no
pl ace close to Hot Creek in terns of its capabilities.
Q Thank you. Let's turn to the 1954 article with

18 which you are very famliar, Cal Trout Exhibit 5-S, and

19 focus on Table 5 Angling Data From Rush Creek Test

20 Stream 1947 to 1951

21 A Tabl e whi ch?

22 Q Tabl e 5.

23 A Okay.

24 Q Do you see the row Average -- excuse me, Nunber

25 Angler Days in that table? That's the third rowin the
0095

01 table.

02 A Yes.

03 Q On the far right-hand side of the table, colum

04 Yearly Average, does that show that the yearly average

05 during 1947 to 1951 was 6,686 angl er days?

06 A It does. Wth an angler day of about 3.5 hours a

07 day.

08 Q Do you agree with that estimate for that period?

09 A Yes. | have no reason to disagree. | think those

10 data were probably very accurately recorded.

11 Q And el sewhere in the article M. Vestal estinated

12 that there were an average of ten fishernen per mle in

the test stretch during the test period.



14 A | believe I remenber that, yes.

15 Q Is it your opinion that there would be ten

16 fishernen per nmle in a poor fishery?

17 A The fishery was a subsidi zed hat chery-trout

18 fishery with periodic planting with people foll ow ng
19 essentially the planting trout, the data show So

20 would think the hours reflect that reputation

21 Q Let's turn nowto irrigation diversions and the
22 effect that they had on Rush Creek before 1941. You
23 rely on L.A. DWP hydro data for the conclusion that

24 there were many days of zero flowin the evaluation
25 reach. Is that correct?
O
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01 A BY DR PLATTS: Yes, we did.

02 Q Are those data included in the exhibits L.A DW
03 submitted to this Board?

04 A | do not know.

05 Q Did you exam ne the gauge from which the data were
06 taken?

07 A | did not exam ne the gauge, no.

08 Q Did you exam ne any records which assessed the

09 reliability of that gauge's measurenments?

10 A | did not.

11 Q Is it possible that the gauge was inaccurate?

12 A It's possible, but I would imagine they calibrate
13 their gauges like nost other people do.

14 Q You woul d i nagi ne. Have you revi ewed any records
15 of calibration by L.A DW staff for that gauge during
16 the period addressed by your testinony?

17 A I have not. | don't know where their policy is.
18 Q Table A fromyour witten testinmony shows that in
19 the year 1934, there were 365 days where the flow was 1
20 cfs or less in an evaluation stretch. 1Is that correct?
21 A Yes.

22 Q Do L.A. DW hydro records exist for the period

23 January through March 19347

24 A I do not recollect.

25 Q Are you famliar with Cal Trout Exhibit 15 in this
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01 proceeding? A publication by Trihey and Associ at es

02 entitled Summary Conparison of Pre-1941 and Post-1941
03 Conditions Affecting Fish Populations in Lower Rush

04 Creek?

05 A W have seen the docunent, yes.

06 Q Let me ask you to exam ne Photograph 7-7 on Page
07 7-26 in that exhibit.

08 A Yes.

09 Q VWat is the date on which that photograph

10 purported to have been taken?

11 A There are two phot ographs. Wi ch one?

12 Q Excuse ne. The top photograph

13 A It says, "March 1934."

14 Q Is there water in the streamin March of 1934 in
15 that photograph?

16 A There is water in the water area depicted in the
17 photograph, but I don't know where that photo was

18 taken. It nay have been in the bottom | ands.

19 Q Let me ask you to assune that it was in the bottom
20 lands. You would agree that there is water in that



21 stretch of Rush Creek in March of 19347
22 A Sure. That's a distributory area for irrigation,
23 return flow, and irrigation water, and springs.
24 Q Ms. Cahill and M. Dodge asked you questions about
25 gauges el sewhere on the stream other than the
0098
01 evaluation stretch. To make sure that | understand
02 your prior testinony, you have no gauge records for
03 flowin Rush Creek bel ow H ghway 3957
04 A At the tinme we did our evaluation, we did not.
05 Q You testified today that the flow in Rush Creek
06 often fluctuated by 100 cubic feet per second or nore.
07 |Is that -- was that your testinony?
08 A Yes.
09 Q Could you help me find the -- that statenent in
10 your witten testinony? Wuwere is it |located? | found
11 it. Page 9.
12 A Page 9, fourth paragraph.
13 Q Extrene Fluctuations in Flows in Rush Creek is the
14 section title. "The post-1934 record, however, reveals
15 daily fluctuations greater than 100 cfs were not
16 uncommon. "
17 VWhat does the term "not uncommon” nean?
18 A It neans they occurred not once but nore than
19 once.
20 HEARI NG OFFI CER del PIERC M. Roos-Collins? 20
21 mnutes.
22 MR, ROCS-COLLINS: M. del Piero, | request an
23 additional 20 m nutes.
24 HEARI NG OFFI CER del PIERC  Based on?
25 MR, ROCS- COLLINS: Based on the conplexity of the
o
0099
01 subject matter addressed by this testinony and its
02 inportance to California Trout.
03 HEARI NG OFFI CER del PIERO M. Birmngham you're
04 going to regret ever having offered that
05 justification.
06 Go ahead, M. Roos-Collins. That's okay.
07 Excellence is often m m cked.
08 QBY MR ROOS-COLLINS: Have you exam ned Figure 2
09 entitled Daily Stream Fl ow Fl uctuati ons on Rush Creek
10 Due to Irrigation Diversions and Reservoir Qperations
11 1934 to 1941 taken fromL.A DW s coments in the
12 Draft EIR in this proceedi ng?
13 A I have seen them yes.
14 Q This is found in Chapter 3-D, Page 25.
15 A Thr ee what ?
16 Q 3-D, Page 25.
17 A 3-D. The answer is yes. W have seen it.
18 Q How many fluctuations equal to or greater than 100
19 «cfs are shown in Figure 2 of this docunment for the
20 period April 1934 through Novenmber of 19407
21 A | count about five.
22 Q So this figure in L.A DWs coments showed five
23 fluctuations equal to or exceeding 100 cfs for the
24 six-year period depicted in this figure?
25 A You' d expect nmore than that in hourly flow,
0100
01 probably, but that's correct. There's about five in



02 this figure.
03 Q On a daily basis, then, one per year?
04 A On aver age.
05 Q Page 7 of your witten testinony in describing the
06 sem-arid Mono Basin cites Russell 1989 as concl udi ng,
07 "Nearly the entire -- "
08 A VWi ch page? |1'msorry.
09 Q Page 7 in your witten testinony in the section
10 Effects of Irrigation Diversion. You cite Russell 1989
11 for the proposition, "Nearly the entire valley is
12 without the Iimt of cultivation for the reason that
13 water cannot be had for irrigation.™
14 A Yes.
15 Q Are you inmplying that in the Rush Creek or
16 Levining Creek basins in 1989 water could not be had
17 for irrigation?
18 A I think that he's tal king about outside the
19 physical Iimt of cultivation because you can't get
20 water to the site.
21 Q | see. Have you prepared an analysis of pre-1934
22 diversions from Rush Creek for irrigation purposes,
23 let's say the decade 1928 to 19307
24 A | believe we just concentrated mainly on the
25 decade prior to 1940.
0101

01 Q For the period 1934 to 1940 who owned the water
02 rights upstream of the evaluation stretch?
03 A | do not know.
04 Q Let's turn nowto --
05 MR SMTH M. Roos-Collins, a point of
06 clarification, please. D d you say 1989 Russell or was
07 it 18897
08 MR ROCS- COLLINS: 1889.
09 MR THOVAS: | think you did say 1989.
10 MR, ROCS- COLLINS: My apol ogi es. Thank you for
11 the clarification.
12 Q BY MR ROOS-COLLINS: Let's turn now to grazing and
13 its inpact on the fishery.
14 Page 3 of your witten testinony, section Effects
15 of Gazing, first paragraph, you again cite Russell
16 1889, the proposition that natural pastures in the Mno
17 Basin were nearly ruined by 1889. Are you inplying
18 that the natural pastures adjacent to Rush and
19 Levining Creeks why nearly ruined by 1889?
20 A BY MR PLATTS: | do not know what pastures Russell
21 was tal king about, but | inmagine that those pastures
22 along Rush Creek were grazed about the sanme intensity.
23 Q You i magi ne?
24 A I do not have the actual data on utilization.
25 Q Let me turn now to Page 13 of your witten
o

0102
01 testinony, the final paragraph in the section entitled
02 Water Quality. You site Vestal as follows: "Vestal
03 reported that sone 4,000 sheep watering al ong Rush
04 Creek roiled the waters to the point that the stream
05 was unfishable.”
06 A BY MR CHAPMAN:  Yes.
07 Q Cont i nuousl y?

A I wouldn't think so.



09 Q kay. Cccasionally?

10 A Vll, it didit often enough for himto nmention

11 it.

12 Q On Page 94 of M. Vestal's 1954 article, he

13 states, "Grazing aninmals are a nui sance at intervals

14 during the trout season. Some 4,000 sheep -- "

15 A We're not keeping up with you. Page which?

16 Q Page 94.

17 A God, | hate bifocals.

18 VWhat paragraph now?

19 Q The second paragraph on the page.

20 A "Grazing animals are"?

21 Q "A nui sance at intervals during the trout season

22 Some 4,000 sheep are watered along the streamroiling

23 the water and causing a tenporary decline in catches in

24 angling effort.”

25 I's this paragraph the basis for the paragraph I
0103

01 just read fromyour witten testinony?

02 A Yes.

03 Q So the roiling caused tenporary effects on the

04 fishing and angling; is that correct?

05 A Yes.

06 Q On the fish and angling, excuse ne.

07 A Yes.

08 Q Let me ask you about Figure 4 fromyour direct

09 testinony. You have previously testified that this

10 phot ograph shows highlining by sheep; is that correct?

11 A And grazing damage to the banks and | ai d- back

12 banks and a di sh-shaped channel

13 Q VWho owned the | and depicted in Figure 4 in your

14 direct testinmony at the time the photograph was taken?

15 A | do not know.

16 Q Let's turn now to water quality, specifically,

17 tenperature. Page 12 of your witten testinmony, first

18 paragraph under the section Fish Habitat Condition

19 cites Smith and Neidhamwi th the proposition that a

20 water tenperature of 24 degrees centigrade was recorded

21 in the evaluation reach; is that correct?

22 A Yes.

23 Q Let's return to M. Vestal's 1954 article. Table

24 1 on Page 92. Table 1 is entitled Average and Range in

25 Tenperatures at Rush Creek Test Stream Season of 1948.
0104

01 A Yes.

02 Q Is it your understanding of that table that it

03 shows streamtenperature in the test streamat the

04 stated tine?

05 A It shows tenperatures in Rush Creek -- apparently,

06 the paragraph just ahead of it says, "Tenperatures of

07 Lower Rush Creek." | don't know where the tenperatures

08 were taken -- it says, "Recorded at the checking

09 station,” so that's way down at the county road on the

10 lower end of Rush Creek, in the |ower part of the test

11 site.

12 Q The tenperatures shown in Table 1 of M. Vestal's

13 1954 article are stated in degrees Fahrenheit; is that

14 correct?

15 A Yes.

16 Q You can do the mathenmatical cal cul ati on better



17 than I. Are any of those tenperatures in excess of 34
18 degrees centigrade?

19 A .

20 Q You previously discussed with M. Dodge your

21 concern about the conductivity of the water in Rush

22 Creek. Do you recall that discussion?

23 A Yes.

24 Q Have you ever heard the expression the "fish is
25 the thing" which M. Vestal inforns me is the
O

0105

01 fisherman's equivalent of "the proof is in the

02 puddi ng"?

03 A | don't think I ever heard that expression, no.
04 HEARI NG OFFI CER del PIERC  Neither have I.

05 QBY MR ROOS-COLLINS: It may be M. Vestal's

06 invention. Anyway, you understand the concept behind
07 the expression?

08 A BY DR CHAPMAN: Not at all.

09 Q Whul d you agree that the presence of fishis a

10 better indicator of a fishery than the conductivity of
11 the water?

12 A BY DR PLATTS: | would say no, not when you're

13 dunpi ng truckl oads of catchable trout in there.

14 Q Whul d you say that the presence of wild trout is a
15 better indicator of the fishery than the conductivity
16 of the water?

17 A BY DR CHAPMAN. [|'ve got to ask you to be nore

18 precise in the term"fishery.” Wat do you nmean by a
19 "fishery"? The popul ation? The catchi ng?

20 A BY DR PLATTS: What tinme -- fish could be migrating
21 in. They didn't live there. They just cone in for a
22 few hours to spawn, and they're leaving. 1t's not

23 giving us a termto answer to.

24 A BY DR CHAPMAN: Wy are we hel ping hinf?

25 Q Because we're not eneni es.

0106

01 VMR DODGE: Assunes facts not in evidence

02 (Laughter.)

03 DR PLATTS: Since when?

04 HEARI NG OFFI CER del PIERO  Sustained, M. Dodge,
05 good.

06 Pl ease proceed, M. Roos-Collins.

07 QBY MR ROCS-COLLINS: Dr. Platts had a sal non or

08 trout pin on yesterday which | appreciated. 1 had

09 hoped that he would wear it today.

10 In answer to your concern, Dr. Chapman, Page 1 of
11 your witten testinony states, "The fishery was poor in
12 Rush Creek.” What did you nean by the term"fishery"?
13 A BY DR CHAPMAN. In this instance, | neant the

14 catchi ng.

15 Q You neant the what?

16 A The cat chi ng.

17 Q Angl i ng?

18 A The angl i ng.

19 Q | see. | have one further question about grazing
20 which | omtted fromny earlier |line of questions.

21 Have you seen Cal Trout Exhibit 5-D which purports
22 to be a photograph of Levining Creek taken on July

14t h, 19167



24 A It would help if you just showed nme the phot ograph
25 and then | could tell you which exhibit this is. Yes.

0107
01 We've seen that.
02 Q Do you see any highlining in that photograph?
03 A No. That is Levining Creek. | will tell you also
04 gratuitously that there are places in Rush Creek, | am
05 sure, that the sheep could not reach where one could
06 expect to see no highlining.
07 Q Let me engage in sone bait and switch. | said
08 have one nore question about grazing. Your answer
09 pronpts anot her
10 Let's examine Figure 4 fromyour direct
11 testinmony. 1Is it possible that insects live in the
12 upper story of the vegetation depicted in Figure 4?
13 A It's possible.
14 Q Do you have any scientific evidence which woul d
15 lead you to believe that insect production is
16 significantly affected by sheep browsi ng?
17 A Ch, | would think, definitely, yes. Definitely.
18 Q Do you have any scientific evidence contenporary
19 with that photograph?
20 A No.
21 Q Let's turn finally to today's conditions in Rush
22 Creek. You state on Page 2 of your testinony, "The
23 habitat now available in the evaluation reach is
24 superior in quality, quantity, and dependability to the
25 habitat that existed there prior to
1941."0O

0108

01 A Yes.
02 Q That is your opinion of the evaluation reach?
03 A Yes.
04 Q Is it also your opinion for the reach of Rush
05 Creek bel ow H ghway 3957
06 A In the main channel of Rush Creek, | think that
07 the system probably has about the sane nunber of pools
08 that it had during Vestal's tinme. He tal ks about very
09 few pools and gravel areas. | think that the main
10 thread of the systemis nuch like it was before 1941.
11 | think that the distributive channels in the bottom
12 lands no longer exist. The watered channels no | onger
13 exist. So that portion is not as good as it was before
14 1941 but, again, | don't think that that bottom | and
15 area mattered to the fishery because of the evidence in
16 his 1954 paper
17 Q Are you famliar with the estimate in the Draft
18 Environmental |npact Report that over 90 percent of the
19 mature cottonwood and willow trees riparian to Rush
20 Creek have been | ost between 1941 and 19897
21 A | have seen that statenent.
22 Q Do you agree with it?
23 A | think a lot has been lost. | don't know whet her
24 it's 90 percent or not, but a |lot has been |ost.
25 Q Do you have any --

0109
01 A But there were |lots of areas of Rush Creek that
02 had no canopy at all, as these photos indicate, and
03 were heavily influenced by grazing well before the

cott onwoods went out.



05 Q Are you famliar with Cal Trout Exhibit 12 in this
06 proceeding, Trihey and Associate's report entitled Past
07 and Present Ceonorphic, Hydrologic, and Vegetative

08 Conditions on Rush Creek, dated Septenber 19th, 19927
09 A I think we've seen that, but we don't have it

10 here.

11 Q Are you famliar with it?

12 A BY DR PLATTS: | skimed it. |'mnot real famliar
13 withit.

14 Q So you are not prepared to assess the reliability
15 of estimates of channel loss in Cal Trout Exhibit 12?
16 A BY DR CHAPMAN: | don't think so.

17 A BY DR PLATTS: | wouldn't.

18 Q Let me ask you about Figure 3 fromyour direct

19 testinmony. You previously discussed this with

20 reference to grazing --

21 MR BIRMNGHAM |'mnot sure whether this is bait
22 and switch, M. Roos-Collins, or fraud about the nunber
23 of remaining questions you had.

24 HEARI NG OFFI CER del PIERO Those were questions
25 on grazing as opposed to others. |1'm keeping track

0110

01 Go ahead, M. Roos-Collins. You've got about, what,

02 four or five mnutes left?

03 MR, ROCS-COLLINS: |'memul ati ng ny col |l eague,

04 attenpting to get the good stuff by the tine runs out.
05 QBY MR ROOS-COLLINS: Figure 3 fromyour direct

06 testinony. You previously discussed Figure 3 with

07 reference to the inpact of sheep on the bank

08 A BY DR CHAPMAN:  Yes.

09 Q Have you visited this site?

10 A Yes.

11 Q VWhat's its condition today?

12 A It's got an explosively growing crop of riparian
13 vegetation on it.

14 Q Where is the channel relative to its |ocation as
15 depicted in Figure 3?

16 A Can you answer that?

17 A BY DR PLATTS: No. | cannot answer that.

18 Q Finally -- M. Birm ngham this is any final line
19 of questions -- let's focus on reconmendati ons you nmay
20 have to this Board regarding renedy. You previously
21 discussed your statenent that the habitat now avail abl e
22 in the evaluation reach is superior in quality,

23 quantity, and dependability to the habitat that existed
24 there prior to 1941?

25 A
Yes. O

0111

01 Q You understand that at this time L.A DWP is not
02 diverting water from Rush Creek?

03 MR, BIRM NGHAM  Excuse me. |'mgoing to object
04 on the grounds that it msstates the evidence. DA

05 does divert water from Rush Creek

06 HEARI NG OFFI CER del PIERG  That's correct. That
07 objection's sustained.

08 You may want to rephrase your question. Wter's
09 diverted for experimental purposes, | understand, in

the Upper Ownens River; is that correct?
MR BIRMNGHAM That's correct, M. del Piero, as



12 it is diverted for storage in Gant Lake Reservoir.
13 MR, ROCS-COLLINS: Is that ny clock?
14 HEARI NG OFFI CER del PIERO  That's your cl ock.
15 MR, ROCS-COLLINS: | request five additiona
16 mnutes, and | will not exceed it.
17 HEARI NG OFFI CER del PIERO  Go ahead.
18 Q BY MR ROOS-COLLINS: Wth the qualifications stated
19 by M. Birmingham is it your understanding that
20 relatively little of the natural flow of Rush Creek is
21 now diverted by L. A DWP?
22 A BY DR PLATTS: You're -- the reach bel ow G ant Danf
23 Q Diverted into the aqueduct systenf
24 A Yes. Little.
25 A BY DR CHAPVMAN: Relatively little.
0112
01 A BY DR PLATTS: Relatively little.
02 A BY DR CHAPMAN: Conpared to the past, yes.
03 Q Have you reviewed L. A. DW' s managenent pl an
04 committed to this Board?
05 A We haven't spent any tinme with the managenent
06 plan, no.
07 Q Are you naking a reconmendati on about the flow
08 reginme which this Board shoul d consider?
09 A It's not part of our testinony.
10 A BY DR PLATTS: Not at this tine.
11 Q Are you naking a reconmendation regardi ng grazing
12 on lands riparian to Rush Creek?
13 A W al ready have.
14 Q And that recomendation is?
15 A It's to cease grazing in Rush Creek bottons.
16 MR, ROCS- COLLINS:  Thank you. No further
17 questions.
18 HEARI NG OFFI CER del PIERO  Thank you very much.
19 Ladi es and Gentlenmen, we'll be in recess until
20 1:30
21 (Whereupon the lunch recess was taken.)
22 HEARI NG OFFI CER del PIERO Ladies and Centl emnen,
23 this hearing will again cone to order. This is a
24 continuation of the hearing on -- regardi ng anmendnents
25 to the Gty of Los Angel es' water rights, the water
0113
01 rights licenses for diversions fromtributaries to Mno
02 Lake.
03 VWen we last left, M. Roos-Collins, you had just
04 conpleted, Sir?
05 MR, ROCS- COLLINS: | had.
06 HEARI NG OFFI CER del PIERO Ckay. And M. Stevens
07 or Ms. Scoonover?
08 M5. SCOONOVER: W have no questions at this
09 point.
10 HEARI NG OFFI CER del PIERO  You have no
11 questions. kay.
12 Is there anyone el se wi shing to cross-exam ne
13 these folks? M. Haselton? You'll forgive me for not
14 going through the whole list of fol ks who are
15 occasional participants here.
16 MR, HASELTON: More than forgiven.
17 CROSS- EXAM NATI ON BY MR HASELTON
18 Q Dr. Chapman, Dr. Platts, ny name is Frank

Hasel t on. I'mhere on behalf of John Arcularius. He



20 has a ranch of about a thousand acres on the Upper

21 Onens River of which the east portal historically has
22 brought water fromthe Mono Basin to about m dpoint on
23 the ranch. He has approximately six nmiles of the Upper
24 Omens River and about mdpoint gets water fromthe Mno
25 Basin.
O

0114

01 I have | think what you m ght consider

02 refreshingly general -type questions and just really,

03 for ny information, so | can report back to ny client.
04 However, before | get started, I1'd like to go back
05 to a coment that was made, and | forget which person
06 nmade it, but I think the comrent was Rush Creek, quote
07 unquote, was overfished because it was stocked. Do you
08 renenber that comment that it could have been

09 overfished because it was stocked?

10 I would think perhaps, and woul d you agree wth

11 nme, that the reciprocal that it was stocked because it
12 was overfished?

13 A BY DR PLATTS: Yes, it could be.

14 Q Could you briefly tell me what your understanding
15 is of the objective of these proceedings as it relates
16 to Levining Creek and -- also including the R T.C?

17 A The objectives, as | understand them are to

18 determine the proper flows that would be released in --
19 or would occur naturally in Levining and Rush Creek

20 that would be conpatible with the | ake | evels that are
21 designated.

22 Q kay. Could you also, then, further just describe
23 the characteristics and maybe this m ght be nore for

24 Dr. Vestal, but 1'll give it a shot here -- of what has
25 been -- Rush Creek has been referred to a typica

0115

01 eastern Sierra snow nelt creek, and I'll narrow it

02 down. What I'minterested in apart fromits

03 characteristic is its flows, daily flows. 1Is it

04 correct for me to assunme or believe that these daily

05 flows have a tendency to fluctuate?

06 A That's correct.

07 Q Moderately, greatly fluctuate?

08 A If you' re speaking of over tine say on a 5-, 10-,
09 15-year period, they have great fluctuations.

10 Q Does it have a potential, say, for the flows to

11 fluctuate, let's say on a daily basis greater than 10
12 percent fromday to day?

13 A Yes.

14 Q G ve me a second here. Are you famliar with the
15 testinmony of Darryl Long? He's the associate biol ogist
16 for the Departnent of Fish and Gane. Have you had a

17 chance to read this?

18 A | skinmed it, but | did not read it.

19 Q I"msorry. | don't know what the exhibit nunber
20 is.

21 VR SAT- KOASKI:  DFG 1.

22 QBY MR HASELTON: It's the first one? Okay.

23 Vll, if you would indulge nme, let me read a quote
24 that he actually quotes froma paper -- actually, of

25 which you were an author titled Ecol ogi cal and

0116




01 Geonorphol ogi cal Concepts for |nstream and

02 CQut-of-Channel Flow Requirenments, provide the follow ng
03 summary, and it's Nunber 9 on the second page of his

04 testinony.

05 "Heal thy fish popul ati ons are a dependent on

06 streamflow regimes that protect the ecol ogica

07 integrity of their habitat. Fish habitats are the

08 consequence of |inkage anong the stream fl ood pl ane

09 riparian and upland zones and wat ershed geography.

10 Fluvi al geonorphic processes formand control the fish
11 habitat. Because of this multiple in-channel and

12 out-to-channel flows are needed to namintain these

13 processes. W present a conceptual nethodol ogy for

14 neasuring four types of streamflows reginmes.” Then it
15 goes on to describe the four types of regines.

16 This is part -- his testinony is basically part of
17 describing what is inmportant to consider in creating

18 and restoring a stream and further on, on the -- the
19 next page, under Nunber 11 in his testinony, he says,
20 on the second full paragraph, "Because reducing the

21 duration of the peak flows may adversely affect sone

22 channel form ng processes and vegetation seeding, these
23 authors," referring back to your paper, "these authors
24 conclude that, quote, in nost cases a deduction of |ess
25 than 10 percent of the previous day's flow would be
O

0117

01 highly preferred, unquote.”

02 My question then is are we running the risk --

03 risk may not been the right word. But are we maybe

04 approaching to where we're creating an artificial

05 environment as opposed to what is expected froma

06 natural eastern Sierra snownelt streanf

07 A BY DR PLATTS: I'mnot sure what is going to cone

08 out of these sessions. | don't know what the flows

09 wll be or recoonmended. W haven't entered into that
10 part, but it could be.

11 Q A general question. Considering that 50 years

12 have gone by since the pre-diversion period and the

13 whol e dynami cs of the area whether natural, or induce,
14 grazing, no grazing, that type of situation have

15 passed, that's a dynam c process, can we really expect
16 to go back and restore a streamto a condition that

17 existed 50 years ago? |Is that a possibility?

18 A It depends on the stream and the nodifications.

19 Sonetines you can rehabilitate them back to existing

20 conditions. Oher tines, and this is quite often, they
21 go back to a near condition or a different type of

22 condition.

23 Q Are you famliar with the Upper Onmens River?

24 A I've been on the Upper Oaens a couple of tinmes.

25 Q kay. Are you familiar with the Arcul arius Ranch?

0118

01 A Yes, | spent a few hours on the Arcul arius Ranch
02 Q Are you famliar with -- in one of the exhibits

03 that we have prepared out of the Haselton and

04 Associates Arcul arius Ranch, we have a fish survey that
05 was prepared or sponsored by the Departnent of Fish and
06 Gane in 1985.

A I'"'mnot aware of that.



08 Q Ckay. Well, let ne just go ahead and read it.

09 "There were over 40 sections of the Onens River

10 watershed that was surveyed and fish counts were taken
11 and the Arcularius Ranch. The section on the

12 Arcul arius Ranch had a total of over 11,000 fish per

13 mle, 580 pounds per acre."

14 Now, in your opinion, is that representative of a
15 good, excellent fishery?

16 A Good to excellent fishery?

17 Q Good or excellent?

18 A Good to excellent fishery.

19 Q Coul d sonet hing of those nunbers, not wi thstanding
20 the difference between two streans, Rush Creek and the
21 Omens River, could sonething |ike that be acconplished,
22 do you think, in Rush Creek?

23 A BY DR CHAPMAN: | think that one m ght acconplish
24 that approach to that, not necessarily that number, but
25 an approach to a hi gher nunber than the stream woul d

0119

01 produce naturally by allowi ng the riparian system and
02 the interaction and the rivering riparian habitat to
03 devel op over tinme and possibly by fertilization

04 Q kay. But by sonme -- let me back up. In order to
05 approach conparabl e nunbers, and that's probably not

06 even a fair way of conparing them but it would

07 warrant sone artificial enhancenent?

08 A BY DR PLATTS: Yes. Rush -- if you're talking about
09 Rush Creek, Rush Creek and the Lower Owens are two

10 different types of stream Therefore, they do not have
11 the sane potenti al

12 A BY DR CHAPMAN. | don't think you' re ever going to
13 get 3 or 400 pounds per acre in Rush Creek even with a
14 good riparian zone wi thout subsidization with

15 fertilization

16 Q Are you aware that the flows in the Upper Ownens
17 River range between 50 and 80 cfs?

18 A BY DR PLATTS: | was not. | have not worked on

19 flows in the Upper Onens River.

20 Q Being a spring-fed stream it's a fairly steady.
21 A Fairly well controlled

22 Q Pretty steady flow, correct?

23 One of the concerns that we have is the inpact on
24 the Upper Onens River as a result of whatever -- as you
25 put it, whatever occurs or happens out of this hearing
O

0120

01 here, and there's been sone discussion of restoration
02 of the Upper Omens. Now | realize you ve only been

03 on -- you've been on the Upper Omens, but the

04 Arcularius Ranch for a few hours. Does the Upper Ownens
05 warrant restoration, in your opinion?

06 A Yes, it does.

07 Q Does it? GCkay. And what may that be? Wat --

08 A The Upper Owens River is a fairly badly degraded
09 river, and it will be a fairly easy systemto bring

10 back. But there will have to be changes in managenent
11 to doit.

12 Q Speci fically grazing?

13 A Mai nly | and uses.

14 Q Lands?



15 A Um hum
16 Q Part of the restoration, would you consider part
17 of the restoration efforts on the Upper Onens invol ve
18 fishing regul ations, also?
19 A Yes, | woul d.
20 Q And in particular, that of restricted take?
21 A | used -- talking about a killing?
22 Q Yeah. No kill or limted kill?
23 A Yes. | think that in time that that would be one
24 of the nmovenents in order to have hi gher fishing
25 quality.
0121
01 MR, HASELTON: No further questions.
02 HEARI NG OFFI CER del PIERO  Thank you very much,
03 M. Haselton.
04 Anyone el se wishing to cross-examnm ne? None.
05 Staff? M. Frink?
06 MR FRINK: Yes, | have just a few M. Herrera
07 has the bul k of our questions.
08 CROSS- EXAM NATI ON BY THE STAFF
09 QBY MR FRINK: Centlenen, on Page 14 of your witten
10 testinony, the second paragraph under Section B,
11 Harvest, you cite M. Vestal's study on the fishery
12 conditions between 1947 and 1951 in which he reported a
13 relatively low catch rate in the reach between the
14 Narrows and the | ake. And you concl ude the paragraph
15 with the statenent, "If this catch rate is at all
16 representative of the wild trout fishery before 1941,
17 the fishery in Rush Creek was poor or nediocre."
18 My question is this. Do you have any information
19 fromthe witings or reports of M. Vestal that he
20 personally considered the conditions between 1947 and
21 1951 to be representative of the pre-diversion fishery
22 conditions?
23 A BY DR CHAPMAN: | have to say --
24 Q By pre-diversion, | nean pre-1940.
25 A | have to say that M. Vestal hinself did not make
0122
01 a statement of that nature in his depositions or
02 testinony, so far as | know.
03 Q Al right. Oher than the witings of M. Vestal,
04 do you know of any other fishery experts' evaluations
05 of the conditions of the Rush Creek fishery before
06 19412
07 A Well, there are a couple of points that are
08 pertinent in response. The first is that Dr. Messick
09 produced a letter to Randall Warton dated 1 Decenber
10 '89 in which he tal ked about conditions in '47-51 being
11 pertinent. He says, "It is reasonable to assune that
12 the wild trout fishery from 1919 to 1941 was simlar to
13 the wild trout fishery described in Vestal's study 1914
14 to 1941."
15 Q Do you know what he bases that statenent on, by
16 any chance?
17 A He goes on to tal k about the species mx, the
18 quick catch of hatchery fish, the characteristics of
19 the anglers, and adds several provisos, a statenent,
20 reasons, for his conclusion. The second point in
21 addition to Messick's letter | found in reference to a
22 May 1, 1940, check of anglers, M. Vestal's coment



23 that he checked a bag or some bags of |ock |even or

24 brown trout and rainbow trout of good size up to eight
25 inches.
O

0123

01 Q And that was in 19417

02 A That was in 1940, May 1 of 1940. We have those
03 two itenms, and those are the only two that cone to mnd
04 at the nonent.

05 Q Okay.

06 A Except, of course, the general statenent in his
07 testinony that he considered the springs undi m ni shed
08 in 1947. W drew the inference then that conditions
09 then would be representative of the 3-41 condition

10 Q Ckay. Thank you. Let's see.

11 On Page 15 of your witten testinmony, you cite a
12 personal conmunication fromR Goodnman to Randal

13 Wharton in which M. Goodman recalled that fishing in
14 Rush, Parker, and Wl ker Creeks were not an inportant
15 food resource during the great depression. Wwo is R
16 Goodman?

17 A BY DR PLATTS: | think M. Coodnman was once a

18 hydrographer for the L. A Departnent of Water and Power
19 and collected street flow data rel eases in Gant Lake
20 for the Department. He visited the area or |ived near
21 the area and did work, did hydrography type worKk.

22 Q Was that -- that statement was an oral statenent
23 to M. Wharton in recent years?

24 A Yes, it was. You're correct.

25 Q kay. M. Roos-Collins asked you earlier if you
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01 knew who owned the water rights on Rush Creeks.

02 Dbelieve this is in the reach below G ant Lake in 1939
03 and 1940, and you said that you did not know.

04 Do you know who owned the irrigated | and adj oi ni ng
05 Rush Creek during the 1930s whi ch was served by ditches
06 A B, and C?

07 A | don't know for sure.

08 Q kay. I'mgoing to switch the subject just a

09 little bit.

10 Have either of you done any study or eval uation of
11 the fishery or future fishery conditions on Wl ker or
12 Parker Creek?

13 A | have not.

14 MR FRINK:  Ckay. That's all the questions

15 have. Steve?

16 Q BY MR HERRERA: | have a few questions. |'m going
17 to go back and maybe follow up a little bit on

18 conductivity.

19 You were tal king about a | ow conductivity as an
20 indication of low nutrient levels in Rush Creek. And
21 you also nade a statenent to the effect that the

22 springs could be adding nutrients or adding -- and

23 nutrients being -- which would increase the

24 conductivity in the formof al gae or sone other

25 nutrient |oading as well as the m neral s?

0125

01 A BY DR CHAPMAN: Not with algae. | would think that
02 sone nitrate salts, for exanple, would be picked up as
03 irrigation water |eached through crop |ands, perhaps



04 fromsheep feces, perhaps from deconposing materi al
05 perhaps fromthe parent materials. Those salts al ong
06 wth other salts would presumably end up issuing forth
07 at sone of the springs.
08 | also pointed out that | thought that sonme of the
09 bottomland channels were supported by | eakage or
10 irrigation fromlindian Ditch, so | would expect the
11 conductivity of those to be like Rush Creek
12 Q It has been indicated that grazing has been a
13 problemon Rush Creek, and several of the exhibits that
14 have been up here have indicated grazing not only on
15 the lower portion of Rush Creek but on the areas that
16 you gentl enmen have exam ned.
17 Wbul d you expect fromthe feces materials or from
18 the activity of livestock in the area to having
19 increased the nutrient |loading in Rush Creek in those
20 areas?
21 A BY DR PLATTS: | would assune that it would increase
22 during certain tinmes of the year, |ike snow nelt or
23 stornms, with livestock grazing and the feces |aying
24 around on the surroundi ng upl ands when water novenents
25 or percolates fromthe surface. You can get spikes of
O
0126
01 nutrients, and the studies have pretty well
02 denonstrated that, which is different than the sl ow
03 process of nutrient rel ease from plant decayi ng
04 or dying.
05 Q You tal k about the slow and the different types of
06 nutrient |loading that's going on here in the stream
07 Is the nutrient loading fromlivestock or from grazing
08 activities directly adjacent to the streamor |ivestock
09 being in the streamchannel, itself? |Is that
10 detrinmental to the fishery, or is that beneficial to
11 the fishery?
12 A | would say that it's -- it's a wash, that it's
13 probably neither detrinmental or beneficial. W don't
14 build good fisheries because |livestock are in streans,
15 and we don't also destroy fisheries just because
16 livestock are in streans. | don't think it's that nuch
17 of an item
18 A BY DR CHAPMAN. He's saying there's a trade off, |
19 think, but I suspect that to the extent that |ivestock
20 contribute to nutrient level, if one had a healthy
21 streamin the rivering riparian system which this one
22 does not, if one had a healthy stream then those
23 nutrient additions, given the |ow conductivity, | would
24 think would be beneficial. Again, you ve got to get up
25 to 140 or so conductivity from40, a basic 40, in order
0127
01 to really get the bionass boosted.
02 Q And again, fromwhat you' re saying then, in a | ow
03 flow scenario or a certificate flow scenario, then that
04 nutrient |oading would probably be an adverse condition
05 then for whatever's existing?
06 A | don't know.
07 Q Wul d that go into Iike a eutrophication?
08 A BY DR PLATTS: In what little bit of research |I've
09 done on conductivity versus livestock grazing, |
10 couldn't see any real correlation



11 Q kay. I1'mgoing to shift gears a little bit here
12 and go back to M. Vestal's report which you' ve

13 reviewed. Specifically -- and this is L.A DW Exhibit
14 No. 4, Page 96, 96, and the copy that | have has a

15 narrative on the right side and a figure on the left.
16 We're discussing the wild trout paragraph which is

17 about two-thirds of the way down on the right.

18 A Yes, Sir.

19 Q W were tal king earlier about the presence or

20 absence of wild trout and the fact that these people
21 have fished a tremendous anount of hours and taken very
22 fewwld trout. The nunbers that are indicated here
23 show that over the tinme franme of 1947 to 1951,

24 believe it is, 6,500 wild trout were caught, 6,573 wild
25 trout were caught, but it goes on further to state, he
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01 states, "It is remarkable that wild brown trout

02 populations are able to sustain itself in the face of
03 unusual heavy fishing pressure and conti nued

04 conpetition with large nunbers of alien trout for food
05 and living space."

06 Do you believe this statenent?

07 A BY DR CHAPVMAN: | don't think it's remarkable.

08 Q I think you al so stated sonewhere in your

09 testinony that heavy fishing pressure or overfishing
10 pressure in many of the eastern streans, it's typica
11 for streans in this area; is that correct?

12 A Yes.

13 Q And you conpared the fishing success or the

14 availability of catchable fish, I'"massum ng that's

15 vyour angling success, to other streanms in the eastern
16 Sierras; is that correct?

17 A Yes.

18 Q And what was your conclusion fromthose? How does
19 Rush Creek conpare to these other streans?

20 A | conmpared themnot with respect to the catch rate
21 but with respect to bionmass, and | concluded that the
22 biomasses at Rush Creek were fluctuating at |evels

23 simlar to other eastern Sierra streans.

24 Q In biomasss, is that strictly related to fin fish
25 or to bionmasses of other nollusks, crustaceans,
O
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01 invertebrates?

02 A Fin fish.

03 Q Fin fish? kay.

04 You rel ated sone of your fishing experience in

05 1939, "40, and '41 as catching a small nunber of fish,
06 as | recollect. |Is that true?

07 A Yes.

08 Q Was the construction of Gant Lake in progress at
09 that tinme?

10 A | didn'"t mean to inply that | caught the snal

11 fish in Rush Creek. | fish in Rush Creek, but | was
12 one of the 43 percent of anglers reported in '47-51.
13 was in -- would have been in that group in '39-40. |
14 didn't catch a thing out of Rush Creek

15 Q I"mnot sure how to respond to that one.

16 (Laughter.)

17 MR, DODGE: Reminds ne of a good joke | can tel



at the break
HEARI NG OFFI CER del PIERC  Remi nded nme of a
couple, too, but we won't right now.
(Laughter.)

Q BY MR HERRERA: | wanted to discuss a little bit the

operations, the A, B, and C ditches in which you

depicted the various maxi num capacities of those

di t ches being sizeable in some cases, and you sort of
0130

i ndicated that those were alternately used or as
livestock was noved around or the needs of the pastures
or whatever they were irrigating, that changed.

Is there -- do you have any know edge whet her or
not those were all used at the sane tinme, at the
maxi mumrates, were they continually used at maxi num
rates? Wiat sort of operations do you have know edge
of with those ditches?
A BY DR PLATTS: We did have flow data on the A B
and C ditches, and it's been quite a long tinme since
|"ve seen those. But there were -- there were
fluctuations in those ditches as it was denmanded for
irrigation dependi ng on whether storns cone through or
whet her we're in the real dry situation or early spring
or late spring. In other words, there were
fluctuations in the water released into the ditches.
Q So | guess what you're saying is that they weren't
necessarily all operated at naxi mumrates continuously
during irrigation season?
A That's correct.
A BY DR CHAPMAN: Part of that woul d depend on how

22 much water was in the stream and avail abl e.

23 Q In your testinony on Page 17, in your conclusion

24 section, you indicated that, "Ri parian vegetation

25 reproduction and growh is now excessive and rapid in
0131

01 the evaluation reach of Rush Creek."”™ How |long has the

02 grazing been restricted in this portion of the strean?

03 A BY DR PLATTS: | believe it was rel eased from

04 grazing in 1991, so we would be in the -- | think --

05 we'd be about in the second or third year of rel ease.

06 Q In maki ng the statement that the growh is

07 excessive and rapid in that stretch, would you

attribute that to the |lack of grazing on those |ands?
VWhat woul d you attribute that rapid recovery or rapid

growt h?
A I would attribute that to the rewatering of these
streans and a conti nuous dependabl e supply of water and

al so the rel ease of livestock grazing. Because the
year after livestock had taken off, we had a trenmendous
increase in not only the production and bi omass of
vegetation, but also in the nunber of seedlings being
pr oduced.
Q O the factors you just outlined, which one of
t hose woul d you consider to be the nost significant
factor?
A The rel ease of water.

MR, HERRERA: Thank you, Gentlenen. That
concl udes my questi ons.

HEARI NG OFFI CER del PIERO. M. Snith?
QBY MR SMTH | only have one question
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01 And correct me if I'mwong, you were speaking of
02 doctor -- M. Vestal's paper, and you referred to the
03 fact that the springs were about 17. And you assuned
04 that the springs in the thirties pre-diversion wuld be
05 about the sane?
06 A BY DR CHAPMAN: | nust have m sspoken. There's one
07 nmeasurenent available in which the flow of Rush Creek
08 was neasured near the Narrows and the flow of Rush
09 Creek was neasured bel ow the input of springs, and that
10 was in late February of 1947, if | renenber correctly.
11 So that would be a winter neasurenment, and it is ny
12 understanding that the flows in the bottomlands were
13 higher in the sumrer, partly because of irrigation and
14 irrigation | eakage and perhaps because the springs did
15 fluctuate to sonme degree. So spring flow would have
16 been greater than that in the sunmer.
17 Q And over this period of 1947 through '51, the
18 springs started to decline?
19 A Started to decline, that's correct, as L. A
20 increased its diversions, | believe, in '47.
21 MR SMTH  Ckay. Thank you.
22 HEARI NG OFFI CER del PIERO M. Sat - Kowski ?
23 Q BY MR SAT-KOMSKI: Yes. | just have one area of
24 concern, and that is with Table A of your exhibit.
25 In Table A you nmentioned the word -- the word
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01 "year" is listed on there. |Is this runoff year,
02 cal endar year, or water year?
03 A BY DR CHAPMAN: | was afraid sonebody'd ask that.
04 W had thought it was cal endar year, but as someone
05 <cross-exam ning us pointed out, there may be a problem
06 with that. It may be water year.
07 A BY DR PLATTS: I'mpretty enbarrassed. | can't tell
08 you which way it is right now 1'd have to go back and
09 look at the data sheets.
10 Q Could you |l et us know?
11 A Sure, yes.
12 Q Also, | think M. Roos-Collins asked if this
13 information was avail abl e somewhere in your exhibits,
14 and | believe you stated that you do not know if it was
15 or not. If it is not in your exhibits or sonmebody
16 else's exhibits, could you please provide this to us --
17 provide us the daily flows?
18 A BY DR CHAPMAN. | think Dr. Platts should tell you
19 where he got the flow records and how t hey were
20 gotten.
21 A BY DR PLATTS: | obtained the daily flow records
22 fromfiles of L.A Departnent of Water and Power, and
23 these flow records are still in these files. | would
24 imagine they'd be avail able to anybody.
25 MR, Bl RM NGHAM  Upon the request of
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01 M. Sat-Kowski, we will make those flow records
02 available to the Departnment and the Board Staff.
03 HEARI NG OFFI CER del PIERO  Fine.
04 MR SAT- KOABKI :  Thank you.
05 HEARI NG OFFI CER del PIERC  And, Dr. Platts,
06 you'll get back to Staff in terns of the answer to the
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07 question as to the type of year?

08 DR PLATTS: Yes, we wll.

09 HEARI NG OFFI CER del PIERO. Good. You j ust

10 respond direct to M. Sat-Kowski. He'll notify us when

11 that is done.

12 M. Canaday?

13 Q BY MR CANADAY: Thank you.

14 "Il ask the question and, Dr. Platts or

15 Dr. Chapnman, whenever one wants to answer the

16 question.

17 In your testinony, you described the fishery of

18 Rush Creek as poor to nediocre in 1941 or shortly

19 before 1941. How would you describe that fishery

20 today?

21 A BY DR CHAPMAN: It's poor to fair.

22 Q Poor to fair.

23 A You' re speaking now of wild fish?

24 Q Yes, Sir. W're being asked to consider severa
25 inportant questions as it relates to fisheries. One,
O
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01 according to the Fish and Ganme Code 5937 whi ch says,

02 "The essence is maintaining fish and good condition,"”

03 and then an additional caveat to that, this was froma

04 Court's direction, was that we are to -- "The goal is

05 to maintain the conditions that benefited the fishery

06 prior to 1941."

07 VMR BIRM NGHAM  Excuse ne, M. del Piero, but I'm

08 going to object on the grounds that the question | acks

09 foundation. | don't believe that this Board is under

10 any direction fromany court with respect to

11 reestablishing conditions that benefited the fishery in

12 1941. The only direction that has been given to this

13 Board has been given to it by the Third District Court

14 of Appeal in Cal Trout Il and Cal Trout I, and | don't

15 believe there's any reference in either of those

16 decisions to maintaining or restoring conditions which

17 benefited the fishery in 1941.

18 MR DODGE: W believe that that's exactly what

19 Cal Trout Il requires, M. del Piero. | think there is
20 foundation for the question, and | think that this
21 Board is obligated to follow Cal Trout I
22 MR BIRM NGHAM The only reference in any
23 judicial docunent to reestablishing and maintaining
24 conditions which benefited the fishery is set forth in
25 the El Dorado County Superior Court's interimstream
01 flow order, which is not directed at this Board.

02 MR THOVAS: M. del Piero, Cal Trout agrees with
03 M. Dodge that reestablishnent of conditions is within
04 the mandate of Cal Trout II. Nonetheless, | would
05 suggest that that is |egal argunent not to be resol ved
06 here in the course of M. Canaday's question. Perhaps
07 if M. Canaday assuned that mandate, then the question
08 woul d be asked properly.

09 MR FRINKK M. del Piero, | think I mght be able

10 to shed a little bit of light on it.

11 HEARI NG OFFI CER del PIERO  Actually, Gentlenen,

12 I'mdoing ny best to ignore all of you because | have

Cal Trout Il here in front of ne.



14 MR FRINK: |If you have the copy --

15 HEARI NG OFFI CER del PIEROG  Pardon ne, M. Frink,
16 I'Il ignore you equally.

17 (Laughter.)

18 MR FRINK: \What the Court of Appeal directed the
19 Board to do and what the Board has done is amend the
20 licenses of the City of Los Angeles to include the

21 follow ng | anguage. "lIn accordance with the

22 requirenments of Fish and Gane Code Section 5946, this
23 license is conditioned upon full conpliance with

24 Section 5937 of the Fish and Gane Code. The |icensee
25 shall release sufficient water into the streans from
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01 its dans to reestablish and maintain the fisheries

02 which existed in themprior to its diversion of water."
03 So that, at this stage, is the direction we have
04 fromthe courts. The Superior Court in El Dorado

05 County has interpreted that a little further, but I

06 think that the |anguage that the Court of Appeal has
07 given us does refer to the fisheries which existed

08 prior to the diversion of water by the Gty of Los

09 Angel es.

10 HEARI NG OFFI CER del PIERGC  The administrative

11 regulations regulating the presentation of evidence

12 before a hearing of the State Water Resources Control
13 Board encourage the presentation of information to the
14 greatest extent possible so as to afford the Board the
15 maxi mum opportunity to be able to eval uate factua

16 -evidence in rendering a decision

17 Additionally, the adm nistrative regul ati ons do
18 not demand that this Board adhere strictly to the Code
19 of Evidence in ternms of admitting evidence into the

20 record

21 I"mgoing to direct the witnesses to answer the
22 question, recognizing -- and if he didn't, he will,

23 recognizing that M. Canaday is asking you to assune
24 that standard that he outlined.

25 DR. CHAPMAN: | don't think the question was
O
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01 finished.

02 HEARI NG OFFI CER del PIERO M. Canaday, why don't
03 you restate your question?

04 Q BY MR CANADAY: There has been so nuch argunent, |
05 alnost forgot what ny question was.

06 Let's assune that besides the responsibility of
07 determining in a flowregine that maintains fish in

08 good condition that we also are required to consider
09 the conditions that benefited the fisheries prior to
10 1941. Based on your testinony then, the conditions

11 that we would be asked to maintain would be a condition
12 of a poor fishery, nediocre to poor fishery; is that
13 correct?

14 A BY DR CHAPMAN. Strictly speaking, yes.

15 Q In other words, a stream-- the stream courses

16 that you have described are streans in a degraded

17 condition prior to 19417

18 A Yes.

19 Q And if we net that particular standard for getting
20 the first, maintaining the fish in good condition, we



21 would not be in conpliance with the first condition

22 mintaining fish in good condition

23 A Wl |, one can maintain fish in good condition

24 The fish that are there now are in good condition

25 physically.
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01 Q I"mtal ki ng about the standard in 19417

02 MR BIRMNGHAM ['mgoing to object to the

03 question, M. Caffrey, on the grounds that it's

04 ambi guous.

05 HEARI NG OFFI CER del PIERC  Actually, it's

06 M. del Piero, but I'll overrule the objection. It's
07 not anbiguous. He indicated what he wanted you to

08 assune and that's again what he repeated.

09 DR CHAPMAN: | think -- may | -- ny

10 interpretation of what you asked me was to maintain the
11 fish in good condition. That's what you said.

12 Q BY MR CANADAY: The assunption is we have two

13 standards; one described by Fish and Gane Code 5937,

14 one that we're assum ng was described by a court

15 decision that says, "W nmaintain the fisheries that

16 existed prior to diversions by Los Angeles.™

17 Your testinony describes a fishery that is

18 nediocre to poor. So in a sense, that would be the

19 standard under which we were being held is to main --
20 is to naintain those conditions that maintained the

21 fisheries that was nmediocre to poor. |Is that correct?
22 A BY DR CHAPMAN: Yes. You already have that

23 condition.

24 Q Exi sting today, you're saying we have that

25 condition?
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01 A Yes. W can do better. W can get it past poor
02 to nediocre as the functional characteristics of the

03 rivering riparian habitat devel op and that would be a
04 subject area for Dr. Bishop.

05 Q Vll, let's assune, though, that M. Birm ngham
06 was correct, and | only have to be concerned about 5937
07 today. What do we need to do on that streamthat's

08 degraded to nmaintain fish in good condition?

09 A To maintain fish in good condition, we don't have
10 to do anything. The fish are already in good

11 condition. The fishery, if you -- you nean -- by "fish
12 in good condition," | mean body conformation, weight in
13 relation to | ength.

14 Q A fishery in good condition

15 A A fishery in good condition. And that has two

16 neanings to me, also; one is fishing, and the other is
17 the population and its characteristics.

18 Q Let's tal k about the population and its

19 characteristics.

20 A The popul ation and its characteristics, in ny

21 view, is already, for wild fish, better than it was in
22 1940- 41 because the habitat above the Narrows has been
23 markedly inproved and because the water availability is
24 now there and is rapidly developing into a better

25 condition than it is at present.
O
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01 Q Understand nmy quandry. |1'ma Staff with an agency



02 that's being asked to render a decision, and |I'm
03 looking for conditions that we can apply and permt,
04 since we're nodifying the pernmits or the licenses in
05 the city of Los Angeles, that are neasurable that |
06 could determ ne whether the fishery is in good
07 condition and at the sane tinme determ ne whether the
08 fish were in good condition
09 VWhat woul d you recommend that | consider?
10 A BY DR PLATTS: | would recommend that you consider
11 that -- what we need in Rush and Levining are good and
12 productive streans and that requires good productive
13 habitat. Levining and Rush Creek are in the process of
14 devel opi ng good productive habitat, and they will over
15 time. The nechanisns are already in place and
16 operating. The functions are devel oping.
17 And | woul d hope that your goal and objective
18 would be to make Rush and Levining Creek streans that
19 are worthy of being pursued by fishernen, not so mnmuch
20 based on whether they're -- the fish are in good
21 condition because they're already in good condition, or
22 what benefited fishery in 1941 because | feel Rush
23 Creek has already surpassed that. | think your
24 direction should be to make Rush and Levi ni ng Creek
25 even better streans than those two dictate.
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01 Q And how -- what specific conditions would we try
02 to -- other than add water, renmove sheep, what el se
03 could we do?
04 A The nmechani sns have al ready been put into place,
05 and that is the addition of water. The |ivestock have
06 been renmoved. The functioni ng processes devel oped.
07 Right now, | think the nost inportant thing that can be
08 done is to apply the best water flow nanagenent
09 possible in Rush and Levining Creek, and that, to ne,
10 is really the only alternative you have of bringing
11 those streans back. And it's the only alternative that
12 Rush and Levining need to again be a productive
13 fishery.
14 A BY DR CHAPMAN.  You don't need to junp start these
15 systenms with lots of instream mani pulation. That's
16 what it boils down to. |If you |leave the streans al one
17 and provide a flow regi ne based on testi nony of folks
18 that are going to be talking here, including Dr. Vesta,
19 | think you'll have done your duty, so to speak
20 A BY DR PLATTS: | think remarkably you've al ready
21 done your duty, and | would hope it carries forward.
22 Q A question on the kind of fishery we have. Have
23 you read the testinony of Dr. Moorehart, reviewed his
24 testinony?
25 A BY DR CHAPMAN: |'ve read it.
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01 Q In his -- on Page 72, M. Mborehart talks about
02 nunbers of large trout versus flow, and he makes two
03 summary statenents. And I'lIl refer you to the second
04 summary statenent. It says that, "Rush Creek had, on
05 average, nore than twice as many fish, twice as many of
06 those large trout than did other streanms in the eastern
07 Sierra Nevada."
08 Now, if he's referring to recent studies, |I'm
09 wondering how that fits into your description of Rush



and Levining Creek as being a poor productive stream
A It fits in very well. He's saying it was

12 producing as many large trout as could reasonably be

13 expected froma natural streamat any flow regine.

14 He's talking here. I"'mputting words in his nmouth, but

15 | would say about eastern Sierra streans whi ch have --

16 tend to have a conductivity that had the medi an under

17 100 and in which we have general hydrographs simlar to

18 those of the Rush Creek-Levining area under natura

19 circunstances. | think it fits.

20 Q Then | would refer you, then, to Page 74 of this

21 testinony, which -- the exanple he's using is flow

22 versus nunber of fish greater than 200 mllineters per

23 mle, but nevertheless, there's a statement in his

24 description below that particular graph that says, "It

25 also shows that there were twice as many -- there were O
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01 nore than twice as many fish of this size in the

02 sanples fromRush Creek than in sanples from ot her

03 eastern Sierra creeks. To ne that Rush Creek is at

04 least -- | won't say twice as good, but in these

05 particular sanples that we've taken, that Rush Creek

06 was of a better fishery, producing fish, than the

07 typical eastern Sierra stream

A One thing | think is going on here in Rush Creek
that is not happening in other eastern Sierra streans
that are simlar in characteristics. One of those is
that the information network, it is my understanding,
has not reached the general angling public that Rush
Creek is now fishable. There's water in the stream
that it is now a place where you can go and expect to
have a reasonabl e angling experience. And by
"reasonable,” | nmean simlar to the other eastern
Sierra streans.

So | think that perhaps we have sonme effect of
that on the size of fish because, clearly, when you're
not cropping a streamas nuch as you mght, there is
some addendumto the larger fish.

It is better than Levining Creek. It is better
as | recall, than Bishop Creek, in respect of biomass,
for example. So | guess | would say in summary that
all this does is support what Dr. Platts said in saying
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we're already there if we want to conpare it to the
pre-'41 condition.

Q But this doesn't suggest to you that besides sone
angler nortality, we've established that -- are brown
trout easier to catch than rainbow trout?

A No.

Q And this graph refers to brown trout. So those
streans -- do you know if those streans are planted or
not by the Departnment of Fish and Gane?

A | don't.

Q But on face value you woul d suggest that there was
somet hing there besides -- besides the |oss of

i ndi vidual s fromthe popul ati on due to angling harvest,
that Rush Creek is at |east as productive as these
streans, typical streans of the eastern Sierra?

A On the face of these data, the answer would be



17 yes.

18 Q VWhat would -- would you, Dr. Platts, how would you
19 characterize the channel norphol ogy of your particul ar
20 reach in 1941 versus today?

21 A BY DR PLATTS: | would say that if you ignored or

22 elimnated the water colum of flow nechani sns, that

23 the channel was better in 1941 than it is today.

24 Q VWhat about bel ow your reach? The channe

25 norphol ogy in 1941 versus today?
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01 A I would say that it would be better

02 Q In today?

03 A No. In 1941 than it is today.

04 Q In a lot of your published articles you tal k about
05 the linkage of the various elenments, and so, therefore,
06 it's inportant that we relink this riparian comunity
07 that has been in a sense separated fromthe stream

08 courses fromthe activity of grazing and the

09 activity -- or the loss of surface flows and channe

10 building activity of the streams; is that correct?

11 A That's correct.

12 Q Do you believe that the -- are you aware that

13 there are or there is a gravel operation in your

14 particular study reach at this tinme?

15 A Yes. |'maware of that.

16 Q Do you believe that that current activity affects
17 the ability to support a good fishery bel ow the Narrows
18 in the bottom | ands?

19 A I think past activities have influenced the

20 fishery causing degradation. | don't know about future
21 practices because | don't know how they're going to

22 operate. Sone of the past practices have been

23 detrinental

24 Q Earlier you said renoving the livestock grazing in
25 Levining and Rush Creek was an inportant step, the
O
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01 second nost inportant step in your opinion

02 A Beyond that -- adding water was first and

03 livestock was second. That is correct.

04 Q Is it your recomendation that we or that L.A

05 renove all future grazing within those corridors?

06 A It's been ny recommendation to L. A. Departnent of
07 Water and Power that no |ivestock graze any of the

08 bottomlands on either Levining or Rush Creek until

09 those | ands denonstrate that they' re capable of again
10 taking grazing. It is possible to graze riparian

11 systens without damage under good proper managenent.

12 Q That woul d be sone tine?

13 A It's going to be quite awhile before it's ready
14 for that.

15 Q Under your scenario of allow ng these |inkages to
16 formnaturally, what kind of time franes are we tal king
17 about?

18 A Thi s agai n depends upon the different reaches of
19 Rush Creek because we do have different --

20 Q Let's tal k about the reach you' re nost famliar

21 wth.

22 A Yes. W're -- it's -- the reach, and | -- the

reach, of course, we're nost famliar with is the



24 evaluation reach, the one we've really worked on. The
25 linkages are already formng. The vegetation is com ng
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01 back, but it took a century to put that streamin the
02 condition that it's in, and it's not going to cone
03 boonming back. And it's nmy feeling, and | believe this
04 Dbecause |'ve seen it on sone other streams, that with
05 the -- even with the snall anmount of nechanica
06 nmanipul ati on that we have already done to that stream
07 in digging artificial pools or dunping truckl oads of
08 artificial gravel, we are setting back the process of
09 that streamof recuperating, that it's going to take
10 awhile for Rush Creek to cone back
11 It's already a fairly decent fishery, but it's
12 going to take sone tine. And it's going to take sone
13 patience on everybody to allow Rush Creek to rebuild
14 itself. And it will rebuild itself because | have seen
15 those types rebuild thensel ves over tine, but it's --
16 it's not going to be a magic, long -- you know, not
17 going to be a magic procedure that we wal k out there
18 next year and everything is right back to normal. It's
19 going to take tine for Rush Creek to rebuild itself,
20 but it will do that.
21 Q Whul d you advocat e openi ng up sone of these --
22 particularly in the bottoml|ands, sone of the channels
23 that are in, still, pretty good shape and rewatering
24 those on a perennial basis?
25 A Yes, | would if they're very easy to reopen. |
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01 would definitely not Iike to see |large, big, heavy
02 equi pnent running around in the Rush Creek bottons
03 carrying all types of materials out trying to dunp them
04 here and dunp themthere because that's been a | ot of
05 our problemin the past. | would like to see those
06 that are easily -- but | would not like to see too many
07 because when you split the flow of Rush Creek, then you
08 start to take away the capability of the main channe
09 that you' re working with. | would like to see it well
10 progranmed, well patterned, and if we've got the
11 patience, Rush Creek is going to do this anyway.
12 Q So if there were six or seven channels, you would
13 like to see it prorated over tinme as you opened those
14 up rather than --
15 A Not all at once, no.
16 Q That's what |'m saying, rather than opening them
17 all at one tine?
18 A VWhen the streamis ready for it, and in tine it
19 will do this itself. But if some of themare easily
20 done and there can be sone assistance w thout getting
21 into the high mechanismdeal, then | think we ought to
22 doit. W out to do sone of that. But we've got to be
23 very careful we don't take away fromthe habitat
24 capability of the main part of the streamin doing
25
this. O
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01 MR, CANADAY: That's all | have.
02 CROSS- EXAM NATI ON BY THE BQOARD
03 Q BY HEARING OFFI CER del PIERO |'ve got two, maybe
04 three questions.



Dr. Chapman, during the course of your review of
your formal presentation, you indicated that -- and
believe this is a correct statenent. | hope it is,
and you nmay want to grab your testinobny so you've got
it handy. | believe you stated that the decline of the
springs had little, if anything, to do with brown trout
decline. Is that a fair representation?

A BY DR CHAPMAN:. That's correct, Sir.

Q Based -- how did you arrive at that concl usion?

A I exam ned the nunbers of wild trout caught over
the five years of the Vestal study from 1947 to 1951
and observed no significant decline in nunbers over
that period as the spring flow -- as the diversions
occurred and the springs becane less in flow and as the
main thread flow declined in Rush Creek. Flow declined
markedly as the irrigation backed off and the

di versions increased, and the nunbers of brown trout
caught did not decline nor did the catch per hour

23 decline for wild trout.

24 Q Okay.

25 A In other words, | just have to infer fromthat
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01 that the springs did not have an inportant effect on

02 the brown trout, wild brown trout popul ati on before

03 1941.

04 Q That's the only bit of evidence you have to reach

05 that assunption?

06 A Yes.

07 Q Ckay. You indicated in -- pardon ne. Wre any

08 fish planted in the thirties?

09 A Yes.

10 Q Regul arl y?

11 A Not regularly. | would say irregularly and of

12 various speci es.

13 Q Brown as opposed to rai nbow as opposed to gol den?

14 A There were --

15 Q Were gol den ever pl anted?

16 A Cut throat. There may have been sone eastern

17 brook trout, and there were sone small browns planted.

Q G ven the degree of -- the chart's not up there
now, but given the degree of less than 1 cfs flows
during several years, and |'m-- we need to assune that
what I'mtal king about is the area of the streamthat
you evaluated, is it reasonable to assune that given
that degree of interruption in ternms of flow that any
fish, whether they were planted or native, survived

25 those interruptions of flows?
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01 A Oh, | think it's reasonable to assunme that sone
02 did.
03 Q In that stretch of streamthat you eval uated?
04 A Yes.
05 Q How di d you reach that conclusion if there were
06 that many days of zero flow?
07 A | think there was a --
08 Q G ven the high tenperatures that you've testified
09 to?
10 A | said there was one tenperature of 75 degrees.
11 Q That's a particularly high tenperature. 1t's not
12 been ny experience and, obviously, ny experience is



13 far, far less than yours, but it's not been ny

14 experience that rainbow trout do very well in 75 degree

15 tenperatures. | do okay in swi nmmng pools |ike that,

16 but --

17 A The lethal tenperature is higher than that.

18 Q But they don't do well.

19 A They don't do well, but we've got to renenber that

20 Smth and Nei dham were probably not out there in the

21 evening checking the tenperature. They were out there

22 in the mddle of the working day. That's a

23 supposition, of course, but nost fishery biologists

24 don't like to work at night, either. And | suspect R

25 they were out there in the mddle of the day, so they O
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01 got a high tenperature. And there were undoubtedly

02 fluctuations in that stretch of streamthat would

03 pernmt fish to manage in spite of the fact that the

04 tenperature was 75 degrees at the peak

05 | think it would be a m stake. W do not intend

06 to say that no fish survived in that reach. | think

07 that with an unproductive stretch of stream partly

08 Dbecause that so-called inter-tidal zone of the

09 substrate was dewatered regularly, and therefore was

10 inpoverished of aquatic insects. | think that there

11 was a lot of predation-related nortality in the

12 isolated pools when the fish were confined, but I

13 wouldn't want to say that no fish survive. 1 don't

14 think that would be the case at all.

15 Q | just want to get this straight because given the

16 nunber of days of less than 1 cfs flow, given the

17 tenperature to which you' ve testified, and given the

18 length of time that that condition predom nated based

19 on the charts that you presented as evidence over five

20 or six years, it's your representation that sonme trout

21 survived

22 How deep -- how deep does less than 1 cfs run in

23 the main creek channel ?

24 A Sonme of the pools -- there's the photograph in

25 both our -- | think in our testinmony | think it's No.
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01 6, that shows the streamat extrenely low flowin the

02 area above H ghway 395.

03 Q It looks like it's nore than -- | think I know

04 which one you're talking about. It looks like it's

05 nore than 1 cfs. | just -- just so you know, | know a

06 little bit about what 1 cfs |ooks |ike because I'ma

07 hearing officer on a small hearing going on down in

08 Southern California called Big Bear Creek, and that's

09 exactly -- M. Stubchaer and | are down there, and

10 that's why when we asked these questions a few days

11 ago, we know exactly what 1 cfs |ooks |ike because

12 we've been dealing with it for the [ ast nonth.

13 A I wish | had your facility. M ability to tel

14 three-quarters of a cfs from2 cfs is not very good.

15 Q I've had extensive opportunities to be educated by

16 several water rights attorneys as to what 1 cfs | ooks

17 like.

18 A But 1 cfs --

19 Q They' ve all described thensel ves as experts, so



20 I1've got to believe them
21 A 1 cfs is not uniformy in the stream spread over,
22 say, 15 feet of streamw dth in all parts of the
23 stream There may be --
24 Q My question is just in the main channel
25 A There may be isolated pools that have no flow in
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01 between pools and yet have sone groundwater passing
02 through the intervening riffle and have water coo
03 enough to support fish, and where the pool is a couple
04 of feet deep and there's a little cover in it, fish can
05 neke it in those places.
06 Q How | ong can they nake it in those places if
07 you've got tenperatures going 75 degrees regularly?
08 A For exanple, | know of streans of that type where
09 juvenile salnon last for five nonths at a stretch
10 Q How about adult rainbow trout that have been
11 planted?
12 A Adult rainbow trout that are planted aren't going
13 to last very long in any case.
14 Q And how about native brown?
15 A Native brown trout are going to do better at
16 withstanding difficult conditions like this.
17 Q In a pool of two feet?
18 A Yes, Sir, if it's got cover. There's --
19 Q At a tenperature of 75 degrees?
20 A Wl |, again, the tenperature didn't stay at 75
21 degrees all the tine.
22 Q G ant ed.
23 A And brown trout are better at coping, a little
24 better at coping with high tenperature, at |east the
25 literature tells us that, alittle better at coping
O
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01 with high tenperature on average than are rainbow, but
02 | just can't agree that we necessarily |ost everything
03 in those years.
04 The one year when we had 365 days, which is in
05 sone contention, a 365-day situation, we may have had
06 virtually a conplete | oss out there.
07 Q It was ny sense that given -- given the evidence
08 that -- the charges you put out there -- be that as it
09 rmay.
10 Can you -- I'msure this cane out of historica
11 references, but can you describe for ne, either of you
12 gentlenen, can you describe for ne how anyone is
13 capable of applying 45 acre-feet of water per acre to
14 any piece of ground?
15 A That's the Pumice Valley.
16 Q And not going into the fish farm business.
17 A That's the Pumice Valley.
18 Q | understand the Punice Valley, but still,
19 nonethel ess, 45 -- how was that anount of water
20 possible to be delivered to an acre-foot of land in
21 those days w thout significantly enhanced punping
22 capabilities?
23 A Gravity. And | defer that question to nmy ex-water
24 Resources Board director. Maybe he can --
25 Q Dr. Platts, you're in it now.
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01 A BY DR PLATTS: GCkay. |I'mon the hot seat.
02 I don't know how accurate that figure is. W only
03 quoted sonmebody as stating that.
04 Q | figured that. | didn't knowif it was a
05 historical reference or if you had some specific
06 evidence.
07 A The highest 1've ever gone out and | ooked at where
08 they were putting water on was 25 acre-feet per acre.
09 HEARI NG OFFI CER del PIERO That's all 1 have.
10 Recross -- | nean redirect. |'msorry.
11 MR BIRMNGHAM Would it be convenient to take a
12 recess before | start ny redirect?
13 HEARI NG OFFI CER del PIERO | was planning on --
14 MR BIRM NGHAM  Ckay. 1'Il go forward.
15 HEARI NG OFFI CER del PIERC We'|l take a break.
16 It's nost convenient now. \W'Il|l be back at about 3:05.
17 (Whereupon a recess was taken.)
18 HEARI NG OFFI CER del PIERO Ladies and Centl enen,
19 this hearing will again cone to order. Everyone's been
20 watered or coffee or sonething. W're going to begin
21 again.
22 M. Birm nghanf?
23 MR BIRM NGHAM  Thank you very much.
24 HEARI NG OFFI CER del PIERO Redirect, Sir.
25 MR BIRMNGHAM First, M. del Piero, this
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01 norning we were referring to a photograph which I said
02 would be reproduced and marked as L.A. DWP 1-A and it
03 is a photograph of Rush Creek. Dr. Chapman, | believe,
04 said he thought that the photograph was taken in 1947.
05 In fact, we have checked the records of the El Dorado
06 County Superior Court, and what will be marked as L. A
07 DW, 1-A is a photograph that was admtted into the
08 proceedi ngs of the Mono Lake water rights coordinated
09 proceedings, No. 2284, on May 1, 1990, as Plaintiff's
10 Exhibit 3-C and froma declaration admtted into
11 evidence on the sane date. This is the declaration of
12 Jani ce Shel don who decl ared that the declarant was a
13 professional photographer asked to photograph the
14 records of -- in the County of Sononma proceeding, Gty
15 of Los Angel es versus Ai ken, No. 5092, and L. A DwWr
16 Exhibit 1-Ais identified on a |list of defendants’
17 exhibits as Exhibit G3 -- I"'msorry, as part of a
18 group of photographs marked Exhibit G 3 taken by Lel and
19 M Ford in March 1934 on the O over property.
20 And the phot ograph which will be marked L. A. DWP
21 1-A was adnmitted into the El Dorado County proceedi ngs
22 on the notion of M. Flinn.
23 MR FLINN: | was young and foolish in those days,
24 your Honor.
25 MR DODGE: We'll stipulate to the adm ssion of
o
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01 the photograph and to M. Flinn's statenent about
02 hinself.
03 (Laughter.)
04 HEARI NG OFFI CER del PIERO  Thank you, M. Dodge.
05 MR DODGE: So long as | get a copy.
06 HEARI NG OFFI CER del PIERC. A copy of the
07 photograph or the adm ssion by M. Flynn?



08 MR DODGE: |I'msure the Court Reporter will
09 provide ne with a copy of the adm ssion. Wat | need
10 is the photograph
11 MR BIRMNGHAM Wth the Hearing Oficer's
12 permssion, we will take the photo with us and have it
13 reproduced and provide a copy to everyone including
14 State Board Staff.
15 HEARI NG OFFI CER del PIERG  That's fine and so
16 directed.
17 MR, Bl RM NGHAM  Thank you very much.
18 REDI RECT EXAM NATI ON BY MR Bl RM NGHAM
19 Q Wth that foundation, Dr. Chaprman, first let nme
20 ask you, do you know where the O over property was
21 |ocated on Rush Creek?
22 A BY DR CHAPMAN: On Lower Rush Creek
23 Q VWhen you say "Lower Rush Creek," what part of Rush
24 Creek are you referring to?
25 A Bel ow t he Narr ows.
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01 Q I'"d like to start first, if I may, on ny redirect,
02 these questions are directed to either of you, with a
03 followup of questions that were asked by State Board
04 Staff and by the Hearing O ficer.
05 Is there a distinction between a fish and a
06 fishery?
07 A Yes.
08 Q What is the distinction?
09 A A fish is a cold water vertebrate animal and the
10 condition in that -- well, you didn't ask ne that.
11 A fishery can be one of two things. It can be
12 nmeant as referring to the quality of fishing in a
13 fishing area or the quantity of fishing in an area, or
14 it can refer to the characteristics of the stock of
15 fish in a streamor |ake or the ocean
16 Q Now, | think during your testinony, you said a
17 nunber of times that the fishery in Rush Creek in 1941
18 was a poor to nediocre fishery. |1s that correct?
19 A Yes.
20 Q Conpared to what ?
21 A | think that | rmust admit | am probably biased by
22 ny fishing and research and managenent experiences in
23 Idaho and Oregon and Al aska and various parts of
24 British Colunbia. So relative to ny experience, the
25 frequency of catching fish and the size of fish in Rush
0161
01 Creek in the pre-diversion period and its surrogate,
02 the '47-51 period, is pitiful indeed.
03 Q | believe you have ny copy of L.A DW exhibit --
04 excuse nme, Exhibit 4. If |I may take that one noment.
05 And L. A DWP Exhibit 4 is the 1954 report of Elden
06 Vestal which we've heard so nmuch about today and
07 wearlier in the proceedings. 1'd like to ask you sone
08 questions about this report.
09 It's your understanding, isn't it, that L. A DWP
10 Exhibit 4 was a paper prepared by Elden Vestal to
11 report the results of a study conducted on Rush Creek
12 1Is that correct?
13 A On Lower Rush Creek
14 Q And that study was conducted during the period of

1947 to '51?



16 A Yes.
17 Q There are many concl usions that M. Vestal reaches
18 in his -- or that are reported in L. A DW Exhibit 4;
19 is that correct?
20 A Yes.
21 Q Are those concl usi ons concl usi ons on which you
22 relied in form ng your opinion that the fishery in Rush
23 Creek, Lower Rush Creek in 1941 was a poor to nedi ocre
24 fishery?
25 A Yes, together with his tabul ated
data. O
0162
01 Q I"d like to ask you to refer to Page 101 on L. A
02 DW, Exhibit 4, and there's a paragraph that is headed
03 Angling Intensity and Angling Success. And I'Il read
04 fromthat, if I may. It states, "During the five
05 seasons of this census period, each mle of the test
06 stream supported an average of 10 anglers and 35
07 angling hours per day. Average catch per angler was
08 0.56 trout per hour and 2.0 trout per day. 43 percent
09 of all anglers caught nothing despite the heavy plants
10 of catchable trout. Thus, nost anglers still had only
11 poor to fair fishing."
12 VWhen M. Vestal says, "Mst anglers still had only
13 fair to poor fishing," does that |ead you to conclude
14 that had there been no planting, all anglers would have
15 had only poor to fair fishing?
16 A I can't say "all anglers" because the spectrum of
17 anglers goes fromvery good to very poor or naive
18 anglers, and a few anglers may have done better. But
19 all of them may not have had good fishing, but the
20 average woul d.
21 Q The conclusion that | just read, "Mst anglers
22 still had only poor to fair fishing," was that a
23 conclusion on which you relied in basing opinions that
24 you've expressed concerning the quality of the fishery
25 in pre-diversion in Rush Creek?
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01 A Yes, along with his tabul ated dat a.
02 Q Now, | imagine that the argunent woul d be made,
03 but of course, during the period, flows were
04 decreasing. But on Page 102, does M. Vestal reach the
05 follow ng conclusion? "Angling success as measured by
06 catch per day and catch per hour varied sonewhat from
07 year to year, paren, Table 5, end paren, apparently
08 with any -- with little correlation with the size of
09 the plant, the nunber of anglers, or decreasing stream
10 flow'? 1Is that one of the conclusions that he reaches?
11 A Yes.
12 Q Now, is that part of the -- the basis of your
13 opinion that the reduction in flows had little effect
14 on the fishery?
15 A Yes.
16 Q Now, Ms. Cahill asked you this norning sone
17 questions which conpared the productivity of the
18 fishery in the evaluation reach with the fishery in
19 which she ternmed the bottomlands prior to DW's
20 diversions. Do you recall those questions?
21 A Yes.
22 Q Now, first, specifically, what was the eval uation



23 reach?

24 A The eval uation reach to which we refer in our

25 witten testinony is a section from Grant Lake to
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01 Parker Creek.

02 Q Now, isn't it correct that in preparing your

03 testinony, you actually evaluated the fishery in the
04 entire length of streamfromdd Gant Lake Damto Mno
05 Lake?

06 A Yes.

07 Q Now, in your opinion, was the fishery in that

08 portion of Rush Creek in the bottom | ands bel ow t he

09 Narrows a productive fishery in 19417

10 A No.

11 Q Wy not ?

12 A Because it was subsidized so heavily by inputs

13 froma hatchery outside the system | used the word
14 "productivity" and "production” in the sense of

15 productivity within the system So the productivity of
16 the systemwas very poor. The catch was better than it
17 woul d have been absent hatchery planting because of --
18 Q Now, in M. Vestal's 1954 report, L.A DW Exhibit
19 4, he states the conclusion, and this is on Page 97,

20 "The excellent yields obtained at Rush Creek

21 denonstrate conclusively the value of in-season spaced
22 plantings of catchable trout for maintaining reasonably
23 good angling in a small heavily-fished stream It is
24 doubtful that satisfactory fishing can be maintained in
25 such waters or any great nunber of anglers by any other
O
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01 nmethod.”

02 Was that one of the conclusions on which you

03 relied in determining that the pre-1941 fishery was --
04 below the bottom|ands was not a productive fishery?
05 A Yes.

06 Q Actual ly, | should say bel ow t he Narrows.

07 Then further on in the same paper, this is on Page
08 103, sane paper, L.A DW Exhibit 4, M. Vesta

09 concludes, "Wthout such stocking, fishing would have
10 deteriorated early in the season each year."™ This is
11 on 103 at the top of the page under Recreationa

12 Val ues.

13 Was that conclusion by M. Vestal that without

14 such stocking fishing woul d have deteriorated early in
15 the season each year one of his conclusions on which
16 you relied in form ng the opinions that you' ve

17 expressed?

18 A BY DR PLATTS: Yes.

19 Q M. Dodge asked you how 1947 photos relate to what
20 existed pre-diversion, and | think when he asked you
21 those questions, he was referring to two photos which
22 are reproduced in M. Vestal's report.

23 M. del Piero, may | approach?

24 HEARI NG OFFI CER del PIERO  Sure.

25 QBY MR BIRMNGHAM | just handed the Hearing Oficer
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01 two photos. Are those photos reproduced in

02 M. Vestal's 1954 report, L.A. DW Exhibit 47

A Yes.



04 Q Wbul d you expl ai n how t hose 1947 photos relate to
05 what existed pre-diversion?
06 A Wt hout | ooking at the photos?
07 HEARI NG OFFI CER del PIERGO Ch, I'msorry, would
08 you like these?
09 QBY MR BIRMNGHAM 1'Il ask you to | ook at the
10 photos that are actually reproduced in L. A DW Exhibit
11 4.
12 DR. PLATTS: No, you keep those.
13 DR. CHAPMAN: Those photos are going to be so poor
14 that you can't tell anything fromthem You' re going
15 to have to have M. del Piero's --
16 HEARI NG OFFI CER del PIERG  That's what |
17 figured. 1'll get them back |ater.
18 VR DODGE: Which exhibits are these?
19 MR BIRM NGHAM They are not exhibits. They are
20 photos that were reproduced in L.A. DW Exhibit 4.
21 HEARI NG OFFI CER del PIERO  The reproductions in
22 Exhibit 4 are not real good. They're sort of dark.
23 MR BIRM NGHAM And the original photos that
24 M. -- excuse nme, that Dr. Platts has are photos that
25 were produced in the El Dorado County proceedi ngs by
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01 the National Audubon Society and Mono Lake conmmittee as
02 Exhibits 48 and 49.
03 MR, HERRERA: Excuse me, M. Birm ngham Could
04 you refer us to which one in the Vestal report those
05 are without those photos?
06 DR CHAPVMAN. CT-5-P and CT-5-R
07 HEARI NG OFFI CER del PIERO They were in ny box,
08 but they were so dark that --
09 MR, HERRERA: We're not sure what you're referring
10 to.
11 MR BIRMNGHAM |'Ill take a nmonent and show them
12 to the Staff as well.
13 HEARI NG OFFI CER del PIERG  Dr. Chapman, while
14 they're doing this, both of those photos are within the
15 reach that you eval uated?
16 DR. CHAPMAN: They are in the portion fromthe
17 Narrows to the | ake in the neadow area.
18 HEARI NG OFFI CER del PIERO Do you recogni ze those
19 guys?
20 MR, HERRERA: M. Chaprman's in this picture, did
21 you say?
22 MR BIRM NGHAM  Dr. Chapman, they're wondering if
23 you're in this picture that shows a nunber of anglers
24 standi ng around the creek.
25 HEARI NG OFFI CER del PIERO They all | ook sort of
o €
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01 forlorn. They didn't catch anything.
02 DR. CHAPMAN: There's a guy here with hair. It
03 can't be ne.
04 HEARI NG OFFI CER del PIERC Ch, God. It can't be
05 nme, either.
06 (Laughter.)
07 QBY MR BIRMNGHAM Wthout referring to them
08 specifically, Dr. Platts, ny question really goes to
09 this. As experts you' ve formed opinions based on
10 photos that were taken in 1947.



11 Can you explain to us why you would rely on those
12 photos that were taken in 1947 to help you form an

13 opinion about what existed in 19417

14 A BY DR PLATTS: Yes. Because these photos show the
15 formof the channel. They show the condition of the
16 vegetation. They show the vigor of the vegetation

17 They show the nodification of the channel farm and the
18 stream banks by some sources. They show t he

19 shall owness of the streamin certain sections. They
20 al so show sone energing vegetation, and they especially
21 show that a lot of this vegetation was having a very
22 difficult time grow ng.

23 Q Now, is part of your willingness to rely on those
24 1947 photos based upon your understandi ng of the

25 simlar |land use that occurred in 1941 and 1947? |In
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01 other words, the fact that there were a | arge nunber of
02 sheep grazing on the stream during both periods?

03 A Yes. In looking at these photos, based on the

04 nunbers of aninmals that we knew were in the Mono Basin
05 in over long periods of tine, these photographs are

06 very, very clear on the effects of |livestock grazing on
07 these certain reaches and streans.

08 Q Now, have you ever studied the effects of

09 Ilivestock grazing on other streans?

10 A Yes, | have.

11 Q How many streans have you studied to determ ne the
12 effect of livestock grazing in your career?

13 A Are you saying studied and actually produced

14 publication or actually studied?

15 Q Just actual ly studied.

16 A Probably actually studi ed hundreds, but |'ve only
17 probably published 15, 20, 25.

18 Q Now, are the effects that are depicted in those
19 1947 -- the conditions that you attribute to grazing
20 depicted in those 1947 photos consistent with your

21 observation on other streans?

22 A This is very consistent as what happens to neadow
23 streans when they receive high nunbers of animls over
24 long periods of the growi ng season under season |ong
25 continuous terns.
0170

01 Q We've established in the court records of the E
02 Dorado County Superior Court that L.A. DWP Exhibit 1-A
03 was taken in 1934. Does that exhibit depict any

04 conditions which you, as an expert, would attribute to
05 grazing?

06 A Yes. This is a typical response to a streamthat
07 has undergone extrenely heavy sheer damage by hoofi ng.
08 It's very plain along the sides of the stream It also
09 shows that the stream banks have been |aid back and

10 actually pushed back many feet. The condition of the
11 vegetation has been conpletely overgrazed, and it's

12 typical of a stream going through extrenely heavy

13 grazing pressure over long periods of tine.

14 Q Now, as an expert, would you rely upon that 1934
15 photo, L. A DW Exhibit 1-A, to reach a concl usion

16 concerning the condition of the streamin 1941?

17 A I would. The condition of this reach of that

18 stream



19 Q Woul d you expl ai n why?

20 A Because | woul d assune in Rush Creek that there

21 are sone reaches where there woul d be sone areas that

22 would have a very light inmpact by livestock. That's

23 very typical. They tend to concentrate on these

24 netals, and then if you get into tighter situations, R
25 you get less pressure. So | would think you' d see sonme O

0171
01 areas that didn't have this type of high stress.
02 Q But for the area that is depicted, the stretch of
03 streamthat's depicted in L.A. DW Exhibit 1-A why
04 would you rely on that 1934 photo to reach a concl usi on
05 concerning what the conditions of the stream m ght be
06 like in 19417
07 A Because it's a comon practice in livestock
08 grazing that the anount of stress applied to a stream
09 on any given year is fairly slight, but accunul ating
10 over long periods of tinme, it becones very
11 outstanding. So | would |l ook at this streamin 1930
12 and, knowi ng the nunbers that were in the basin that
13 were grazing at this time, would assune that by 1941,
14 conditions would have even been worse.
15 Q Dr. Chapman, you were asked a question this
16 norning, | believe it was by M. Roos-Collins, about
17 the size and vigor of eggs of the fish in Rush Creek
18 Do you recall that question?
19 A BY DR CHAPMAN:  Yes.
20 Q And | believe he read to you a quote fromthe
21 testinony of M. Vestal. To what did that quote
22 refer?

23 A | believe the quote referred to the size and vi gor

24 of brown trout eggs collected at the trapping station

25 Dbetween G ant and Silver Lakes. |In other words, the
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01 fish came up from G ant Lake for trapping and for egg

02 taking.

03 Q Now, you were al so asked a question about how Mno

04 County related to other counties relative to fishing
05 success, specifically trout fishing success in the

06 thirties. Can you conclude anythi ng about the

07 condition or quality of the fishery in Rush Creek from

08 the fact that Mono County had the -- led the state in
09 trout fishing in 19407
10 A No

11 Q Do.you know how Mono County rel ates today to ot her
12 counties with respect to the success of trout fishing?

13 A I don't know the exact |evel, but | would be

14 surprised if it's still not Nunmber One.

15 Q On what do you base that statenent?

16 A The nunber of waters, the nunmber of fishing waters

17 that are available in Mono County is quite striking and
18 involves not only the eastern Sierra streans in Mno

19 County but a nunmber of |akes. It involves high | akes.
20 It involves Bridgeport, Topaz, Crowl ey. You' ve got

21 lots of streans and lots of |akes up there, and it's a
22 very popul ar area.

23 Q Finally, 1'd like to refer to the chart about

24 which M. Roos-Collins asked you some questions, and

25 this is a chart fromthe comments of the Departnent of
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01 Water and Power concerning peak flows. And it can be
02 found on Page 3-D-25 --

03 A 3-D 257

04 Q 3-D, as in David, 25 of the Department of Water

05 and Power comments on the Draft Environnental |npact

06 Report for the review of the Mono Basin water rights of
07 the Cty of Los Angeles. | believe it's -- it's Figure
08 2, which shows a daily streamflow fluctuati on on Rush
09 Creek due to irrigation diversions and reservoir

10 operations 1934 to 1941.

11 Do you recall the question that M. Roos-Collins
12 asked you about Figure 2 fromthe L. A. DW comments on
13 the Draft EIR?

14 A Yes.

15 Q He asked you to count the nunber of daily

16 fluctuations that exceeded 100 cfs for the period

17 represented on the chart, and | believe you counted

18 five; is that correct?

19 A Yes.

20 Q Now, during your testinony, you said that the

21 frequency of peak flow events is better represented by
22 hourly figures as opposed to daily figures or daily

23 averages. Can you explain why?

24 A Wel |, that's because averagi ng across 24 hours

25 snooths the data. | believe hourly data woul d show
o [N
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01 greater fluctuations, sudden drops in streamflow, and
02 sudden increases as the irrigation diversion systens
03 were nani pul at ed.

04 Q Can you give us an exanple of that kind of -- that
05 kind of an effect averaging fromhourly to daily?

06 A Well, if one had 100 cfs fluctuation at noon and
07 the stream suddenly went in two hours to change fl ow by
08 100 cfs, averaged over 24 hours that fluctuation would
09 not appear to be 100 for the daily flow It would be
10 nuch less than that.

11 Q I, too, have engaged in bait and switch, and | beg
12 the pardon of the Board.

13 Finally, 1'd like to go back to the 1934 photo and
14 ask nmy final question about the photo. And again, this
15 is L.A -- what will be marked as L.A. DW 1-A. Do

16 either of you have an opinion concerning whether the
17 under story of the area depicted in that photograph

18 L.A DW 1-A would be visible in an aerial photo?

19 A Yes.

20 Q VWhat is your opinion?

21 A You woul dn't be able to see it

22 Q You woul d not be able to see it?

23 A No.

24 MR BIRM NGHAM  What | woul d propose doi ng,

25 M. del Piero, again with the perm ssion of the Board,
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01 would be to reproduce the two photographs to which

02 Dr. Chapman and Dr. Platts were referring taken from
03 the Vestal report and have them marked as L.A. DW 1-B
04 and 1-C, and I will, of course, provide copies to al

05 of the parties and the Board.

06 1-B woul d be the photo in which a nunber of



07 fishermen are standing along the banks of the stream
08 and | believe there's actually a few fishernmen in the
09 streamitself.
10 And then 1-C woul d be the photo in which there is
11 one fisherman standing in the stream near the top of
12 the picture.
13 HEARI NG OFFI CER del PIERO I'msorry. These are
14 the ones that are already in your exhibit. |Is that not
15 correct?
16 MR, BIRM NGHAM They are, but as you quite
17 correctly point out, they are very, very difficult to
18 discern in our L.A DW Exhibit 4 which --
19 HEARI NG OFFI CER del PIERO | guess the reason I'm
20 asking you is, inasmuch as they' ve already been
21 introduced, | don't know that we need to | abel them
22 separate exhibits. If you want to provi de those
23 expressly for the purposes of clarifying that
24 reproduction, you can do that. 1've got no probl ens
25 wth that.
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01 I would |ike, before you run off with those,
02 though, I've got a couple of questions before it's all
03 over.
04 MR BIRM NGHAM And | have no nore questions.
05 HEARI NG OFFI CER del PIERO  Thank you very much.
06 M. -- Ms. Cahill?
07 MR DODGE: I'msorry, M. Chairman. | was doi ng
08 sonething else. Wat happened to the two phot ographs?
09 HEARI NG OFFI CER del PIERO |'ve got them
10 They're already in the record, M. Dodge. They were
11 part of L.A Departnent of Water and Power's original
12 submittals to us. The reproductions were not very
13 good. M. Birm ngham has indicated he will make copies
14 of them and make them avail able to everyone el se, but
15 they're already in the record as part of their
16 presentation. |'mnot going to have them narked
17 separately.
18 MR, DODGE: As what exhibits are they in?
19 MR FRINK: They were part of L.A DW Exhibit 4,
20 weren't they, M. Birm nghanf
21 MR BIRM NGHAM And they were also part of the
22 Cal Trout exhibit. Your copy of the Vestal report is
23 Cal Trout Exhibit 5? 5-S
24 MR DODGE: M question is whether I'mgoing to
25 get a copy of those photos where we can actually see
o
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01 sonet hi ng.
02 HEARI NG OFFI CER del PIEROC  Yes. That's what his
03 representation was. That's why | kept these at | east
04 for the tinme being because | couldn't actually see
05 anything on the ones that | had originally.
06 MR, BIRM NGHAM  And agai n, these photographs are
07 photographs that were originally produced to us by the
08 Mno Lake Committee and National Audubon Society in
09 connection with the El Dorado County court proceeding,
10 so M. Dodge ought to have copies in the record. But
11 we'll produce themlater.
12 HEARI NG OFFI CER del PIERO Pl ease proceed,

Ms. Cahill.



M5. CAHILL: Thank you.
RECROSS EXAM NATI ON BY Ms. CAHI LL
Q Dr. Chapman, can you tell nme when it was that the
A Ditch was constructed?
A BY DR CHAPMAN: |'msorry, what?
Q Can you tell me when the A Ditch was constructed?
A I do not know the answer to that question.
Q And do you know when the B Ditch was constructed?
A BY DR PLATTS: | do not.
A BY DR CHAPMAN:  No.
Q Have you done any research or forned any opinions
on the condition of your evaluation reach prior to the
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construction of those ditches?

A Can | step back just a monent? | have to tell you
that we do know that between 1920 and 1940 it carried a
lot of flow, so it had to be constructed in 1920.
That's the B Ditch.

Q Did you do anything that would | ead you to know
what the conditions were prior to these agricultura

di ver si ons?

A No.
Q In your investigation of historic conditions on
your eval uation reach, did you beconme aware of m nutes

of the Board of Fish and Gane Conmi ssioners of the
State of California in 1927 ordering the Cane
Irrigation Conpany, owner of four ditches diverting
water from Rush Creek in the section bel ow Grant Lake
and above the crossing of Rush Creek with the hi ghway,
ordering Cane Irrigation Conpany to install fish
screens on those ditches to prevent fish from going
into the ditches and | eaving the streans?

A No.

Q Do you know whet her the Cane Irrigation Conpany
was the operator of the A, B, or C Ditch?

A BY DR PLATTS: | do not know.

24 Q Do you know whet her Los Angel es has acquired the
25 water rights of the Cane Irrigation Conmpany?
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01 A | do not know. | would assune so, but | do not
02 know.
03 A BY DR CHAPMAN: | think so, but I don't know so.
04 Q Wth regard to conditions in Rush Creek and what
05 we've been calling the bottomlands, do you know
06 whether, prior to diversion, there were approxi mately
07 40,000 linear feet of channel in that area?
08 A W have seen Dr. Stein's estimate of 39,000, and
09 that's the only informati on we have on the extent of

those distributive channels.

Q And do you know what the current anount of |inear

foot of channel is currently?

A The I ength of those channels remains there, but

clearly, the water is not in them So the channels

remai n.

Q Yes. | basically -- | would like to conpare those

channel s that had water in thempre-diversion with the

singl e channel that primarily carries the water today.
How long is the single channel that now carries

water in Lower Rush Creek?

A We don't know the exact length -- several mles.



22 A BY DR PLATTS: 12,000 feet or sonething, but | don't

23 know for sure.

24 Q Is it accurate to say that close to three niles of

25 linear foot of channel -- | guess three linear mles of
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01 channel in that area has been | ost since 19407

02 A O any type of channel ?

03 Q Yes.

04 A It could be. | don't know

05 A BY DR CHAPMAN: | think you're | ow

06 Q kay. So if we were to recover pre-diversion

07 conditions in the bottoml|and section of Rush Creek

08 would, in fact, be regaining three mles or nore of

09 channels that are not there now. |Is that right?

A Stated the way you had asked the question, yes.
Q Assunme that we were attenpting to restore the
mul ti ple channels in Lower Rush Creek for fisheries,
Dr. Platts, would you recommend that the riparian
vegetation and channel stability in your evaluation
reach al so be restored in order to protect the
functioning of the |ower area of the strean?

A BY DR PLATTS: Yes. W should allow the riparian
vegetation in the upper reach to also becone in good
condi ti on.

Q And you have said --

A I's that --

A BY DR CHAPMAN: |1'mgoing to add to the answer
because | think there was a m sinterpretation. Wuld
you repeat the question?

Q Assuming that we were intending to restore the
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mul ti ple channels in Lower Rush Creek, wouldn't it also
be -- wouldn't you al so recommend that the riparian
vegetation and channel stability in the evaluation

reach be also put into good condition in order to
protect the | ower section?

A I would still say yes.
Q Actually, | asked Dr. Platts.
A ["1l shut up.

Q Dr. Platts, | think you indicated that it wouldn't

necessarily -- it wouldn't be necessary to elimnate
grazing conpletely forever. How many years do you

think it would be before livestock should be permtted

to graze again and would you recomrend to the Board
that that be a permt condition?

A BY DR PLATTS: [I'mnot sure that grazing should ever

be permtted in the bottons of Rush and Levining
Creek. | would say that it is going to take at | east

five to ten years before we can determ ne whether those

bottons can accept that type of grazing and, at that
time, the decision should be nade. [I'mnot -- in other
words, | guess what |'msaying is that until we see
nore recovery on Rush Creek and see nore response on

Rush Creek, we couldn't nake a decision at this tine as

to when livestock should cone on back
Q Thank you.
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And | think you said, and correct ne if | have



02 msunderstood this, that the inpacts on Rush Creek
03 occurred over a century, the period of a century. 1Is
04 that right?
05 A Yes.
06 Q But, in fact, weren't the major inpacts those that
07 occurred in floods in years such as 1969 and 19867
08 A BY DR CHAPVAN ' 867
09 Q ' 837
10 A Vll, I'"'mgoing to step in and answer that -- it's
11 true. There was a large flood in 1983, and | think if
12 you pursue that line of questioning with Dr. Vesta, he
13 will tell you that that flood al so created good
14 circunstances for a seed bed and for a catch of seed
15 and started a lot of the devel opnent of riparian
16 vegetation.
17 Q But there was al so enornous incision, was there
18 not, as a result of that, of the flood in the 1960s?
19 A BY DR PLATTS: Enornmous?
20 A BY DR CHAPMAN: Large. | wouldn't say enornous.
21 Q To get back to the size of the Rush Creek fishery,
22 given 1941 conditions, are you aware of any streamin
23 the eastern Sierra other than Oaens River, Walker
24 River, and Bishop Creek that was |larger than Rush Creek
25 was at that time?
O
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01 A | can't tell you.
02 Q In fact, based on its flow wi dth, depth, wasn't
03 Rush Creek one of the larger streans in the eastern
04 Sierra?
05 MR BIRMNGHAM ['mgoing to object on the
06 grounds that it's ambiguous. Perhaps if M. Cahil
07 could tell us what she nmeans by larger streanms. Was
08 she referring to the fishery or the strean?
09 M5. CAHILL: I'mreferring to the stream the size
10 of the river itself.
11 HEARI NG OFFI CER del PIERC  Was ny
12 understanding --
13 DR CHAPMAN:  You | ook at the Owens and the
14 \al ker.
15 HEARI NG OFFI CER del PIERO Ms. Cahill? Excuse
16 nme, Dr. Chapman, hold on
17 Wy don't you be a little nore specific in terns
18 of the question? You want, what, |argest 25 percent of
19 the streans in the eastern Sierra? Largest 50
20 percent? If you can put a little parameter in here
21 then I've got no problens with you asking the
22 question.
23 QBY M5. CAH LL: GCkay. Wuld you say that Rush Creek
24 ranked in the | argest 25 percent of streans in the
25 eastern Sierra?
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01 A BY DR CHAPMAN: Yeah, | guess we coul d.
02 Q M. Vestal, in one place, discusses Rush Creek in
03 1947 to 1951 as a small stream Is it possible that
04 the fishing experience that you have characterized as
05 nediocre was the result of the fact that the stream had
06 already declined in width and depth making it harder to

fish?



A Wl |, the streamwas already trashed by
livestock. [It's been trashed over 100 years, and that
changes the average depth and changes the wi dth,
certainly. Al the streans in the eastern Sierra are
smal | streans.

Q Then one last question. | don't believe this wll
be bait and switch, and this is technical. Assune that
t he nmean estimated pounds of brown trout per service
area fromthe Dynestat reports, | believe you're

famliar with the Dynestat reports that are referenced

in M. Morehart's testinony?

A BY DR. PLATTS: |1'mnot.

A BY DR CHAPMAN: |'m not.

Q Wl l, let us assunme that the nean estinmated pounds
of brown trout as reported in sonme Fish and Gane

reports for streanms in the Onen River drainage

i ncluding very productive waters such as Hot Creek, the

Onens River, and Bishop Canal, was between 107 pounds
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per acre and 135 pounds per acre. Al so assune that a
sanpl ed section of the mddle fork of Bishop Creek
sanpled in 1985 contai ned a standing crop of brown
trout of 180 pounds per acre.

If the conductivity of this reach on Bi shop Creek
was 30 micronols per cubic centinmeter at this site,
woul d you agree that in the eastern Sierra area, it is
possi bl e that conductivities | ess than 40 mcronols per
cubic centimeter can result in above-average standing
crops of brown trout?

A Above average?

Q Yes. (G ven that the average was 107 pounds per
acre and 135 pounds per acre.

A Yes.

A BY DR PLATT: Possible.

HEARI NG OFFI CER del PIERG The last tine | had a
qguestion |like that asked of me I was in high school and

it was a mathenmatics cl ass.
(Laughter.)
M. CAHILL: | could barely ask it, let alone
answer it.
RECRCOSS EXAM NATI ON BY MR, DODGE
Q Before | get into ny questions, let ne go back to
about five questions ago fromMs. Cahill. She
indicated that M. Vestal characterized Rush Creek as a
m
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small streamin 1947 to '51, and she asked whet her the

poor fishery scene then mght be a result of the stream
havi ng beconme very snal |

Could I have an answer to that question, please?
A BY DR CHAPMAN: | don't think so. The answer is no.
Q Wy not ?
A I think the change inflow has relatively little
i npact on the abundance of fish.
Q Wy is that, Sir?
A | refer you to Dr. Moorehart's report, and | al so
refer you to the failure of Rush Creek fishery to
decline in response to rather dramatic decreases in
stream fl ow.



14 Q Well, that's the question, whether Rush Creek did
15 decline in response to dramati c decreases in stream
16 flow?
17 A The Rush Creek fishery did not decline in response
18 to dramatic decreases in streamfl ow
19 Q Well, that's what I"'mtrying to focus in on --
20 A ["msorry. |'mnot understandi ng.
21 Q Rush Creek below the Narrows. There was a
22 dramatic decrease in streamflow, wasn't there?
23 A Yes.
24 Q Conparing pre-diversion with the 1947 to 1951
25 period?
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01 A No. Conparing 1947 to 1951, there was a dramatic
02 decrease in streamfl ow
03 Q Your testinony is that from 1947 to pre-1940 there
04 was not a dranmatic decrease?
05 A There was a relatively snmall decrease in stream
06 flowin Lower Rush Creek in response to L.A's
07 diversions. L.A did not use all its rights, as I
08 wunderstand, and take all its water until about 1947.
09 Q VWhat is the basis for your opinion that there was
10 not a substantial difference between 1947 and 1940 in
11 terns of streamfl ow?
12 A | have seen a graph of the diversion in the period
13 from 1940 to 1950 and onward and | earned fromt hat
14 graph that the diversions really got going in the dry
15 period post-1947, and | have discussed that with the
16 personnel of the L. A Department of Water and Power.
17 Q You don't have any neasurenents, do you?
18 A No.
19 Q Let me go back to a different subject. Do you
20 recall that we were tal king about conductivity, and I
21 asked you about the effect of the springs on
22 conductivity? And you nentioned that the springs m ght
23 have a higher conductivity, but they'd be mxed with
24 Indian Ditch water? Do you recall that?
25 A Yes.
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01 Q And do you also recall that M. Herrera asked you
02 questions along the sane |ines?
03 A Yes.
04 Q Isn't it a fact, Sir, that Indian Ditch takes off
05 below the springs? It doesn't contribute to Rush Creek
06 above the springs?
07 A Indian Ditch takes off just bel ow the Narrows, as
08 | remenber.
09 Q It's below the historic springs, isn't it?
10 A No. It's below the Narrows. That doesn't nean
11 it's below the springs.
12 Q Let's take a ook at Dr. Stein's report which is
13 Cal Trout Exhibit 13, | think, and 1'll ask you to | ook
14 at the third page of that. Wuld you agree that |ndian
15 Ditch takes off below the historic springs?
16 A No. | would agree it takes off bel ow the Narrows,
17 and it proceeds around the hillside bel ow which a | ot
18 of springs issue forth on both sides of the stream
19 Q And if you were wong about that, you'd agree with
20 nme that Indian Ditch water would not affect the
21 conductivity bel ow the springs, wouldn't you?



22 A Am | m ssing somnet hi ng?

23 HEARI NG OFFI CER del PIERO He's asking you to

24 assume that you're incorrect. R

25 DR. CHAPVMAN. That |I'mincorrect?0

01 HEARI NG OFFI CER del PIERG  Yes.

02 DR CHAPVMAN.  Then | have to conclude that the

03 springs would run sonme water into the Indian Dtch.

04 Yes.

05 QBY MR DODGE: And then -- and Indian Ditch would not

06 affect the conductivity of the water bel ow the springs,

07 isn't that right?

08 A BY DR CHAPMAN:. Wth your incorrect assunption, |

09 have to say that the Indian Creek Ditch then woul d have

10 the sane water quality as at |east sone of the springs

11 that fed into it.

12 Q So it would have the sanme water quality as the

13 water going downstreamfromthe springs in Rush Creek,

14 correct?

15 A If your incorrect assunption is correct, correct.

16 Q Ri ght .

17 Now, M. Frink asked you some questions about, you

18 know, one of the basic questions here, whether the '54

19 Vestal article is representative of pre-1940

20 conditions, and you testified that you were relying on

21 M. Vestal and what he said in that article. And you

22 testified that you were also relying on an opinion by

23 Carl Messick; is that right?

24 A Yes.

25 Q Now, Carl Messick wasn't there back in the 1940
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01 period, was he?

02 A No.

03 Q He's just another biologist |ike you |ooking at it

04 after the fact; isn't that right?

05 A ["mnot sure | like "just another biologist."

06 M. Messick is a good biologist. | have no reason to

07 say "just another biologist.” He was another biol ogi st

08 like ne |ooking back in tine, yes.

09 Q So he has an opinion you think that's consi stent

10 with yours?

11 A In his letter of 1989, that appears to be true.

12 Q Are you relying on his opinion, or are you just

13 noting that it's consistent with yours?

14 A Only in an ancillary way.

15 Q Dr. Platts, you were asked a question by

16 M. Canaday, | believe, about norphol ogy of the creeks,

17 and he asked you first about the test reach and then he

18 asked you about the Narrows. And | believe you

19 testified that bel ow the Narrows, Rush Creek had a

20 better norphol ogy pre-diversion.

21 Do you recall that?

22 MR, BIRM NGHAM  Excuse nme. |l'mgoing to

23 interpose an objection on the grounds M. Dodge's

24 question is not anbiguous, but it confuses the record.

25 We have, | believe, used the term"test reach” to refer
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01 to that portion of the streamthat was studied by

02 M. Vestal from 1947 to '51, and we have used the term

03 "evaluation reach” to refer to that portion of the



04 stream above the Narrows from Grant Lake down to the
05 confluence of Parker Creek.
06 HEARI NG OFFI CER del PIERC M. Dodge, you want to
07 ask your question again so -- no. Rather than that,
08 M. Anglin, would you read back the question M. Dodge
09 just asked?
10 (Whereupon the record was read as requested.)
11 HEARI NG OFFI CER del PIERO M. Dodge's question
12 deals with the test reach. M. Birm ngham you
13 indicated that your references to the test reach have
14 been that area below the Narrows. |Is that correct?
15 MR BIRM NGHAM That's correct.
16 HEARI NG OFFI CER del PIERO Then the objection's
17 overrul ed.
18 Dr. Platts, excuse me, answer the question.
19 MR DODGE: M. Chairman, | think that in all
20 candor, you and M. Birm ngham are tal king at cross
21 purposes now. | think we ought to be very clear on
22 this. 1'd Ilike to rephrase ny question.
23 HEARI NG OFFI CER del PIERO  Fine.
24 QBY MR DODGE: I'minterested in the norphol ogy of
25 the creek below the Narrows. All right. And | believe
o
Ya
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01 vyou testified that pre-diversion, it was better than it
02 is now Do you recall that?
03 A BY DR PLATTS: | recall that.
04 Q Tell me why.
05 A Wy it was better?
06 Q Yes, Sir.
07 A Because it had better formduring that period.
08 Q Better formfor fish habitat?
09 A Yes.
10 Q It had sl ower water?
11 A No. I'mtalking about the formof the channel
12 itself, not the water that was in it.
13 Q Tell me about the formof the channel.
14 A The form of the channel prior to 1941 had a form
15 that was nore conducive to handling water, better for
16 fisheries than it did -- than it does today.
17 Q Wy was that, Sir?
18 A Because the channel form changes.
19 Q No. | nean, what aspects were there pre-'40 that
20 were better for the fishery that are not there today?
21 A The channel wi dth was narrower. The channel was
22 higher in the valley plane, and the channel was capabl e
23 at that tine of noving waters out of this channel.
24 Q Did the multiple channel s bel ow the Narrows hel p
25 the fishery, in your judgment?
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01 A In ny judgrment, I"'mstill -- that's a question I
02 cannot answer because | do not know if the multiple
03 channel s actually enhanced the fishery or not.
04 Q Just to sumit up, is it your judgnment that
05 pre-1940, Rush Creek bel ow the Narrows had better trout
06 habitat than it does today?
07 A It has better -- what | told M. Canaday is it had



08 a better channel formthan it has today.

09 Q And | think you testified a few mnutes later in
10 response to a different question from M. Canaday that
11 given enough tinme, and | don't think you told us how
12 nmuch, that some of the historic channels bel ow the

13 Narrows mght rewater thenselves naturally.

14 A | didn't state historic. | said sone -- | said
15 sone of the channels would rewater naturally.

16 Q But not necessarily historic channel s?

17 A It could be historic. It could be other

18 channels. It depends how the vegetation influences

19 over tine.

20 Q But isn't it a fact, Sir, that so |ong as Mno

21 Lake stays anywhere near as lowas it is now, that the
22 historic channels will not rewater naturally?

23 A It very well could be that sone of themreally

24 are, yes. You are correct.

25 Q It could be that all of themw |l not.

0194

01 A | would not say all, but I will say that there are
02 sone that will not rewater.

03 Q Now, last |ine of questions for you, Dr. Chapman,
04 and | will confess to sone confusion here. [|'m going
05 totry to clear it up. Let nme start with a

06 proposition.

07 Let's put Carl Messick's opinion, whatever that
08 nmay be, aside. Al right? Wuld it be a fair

09 statenent that if 1947 to '51 conditions below the

10 Narrows were, in fact, substantially different than

11 pre-1940 conditions below the Narrows, that you really
12 don't have the basis for an opinion on the fishery

13 bel ow the Narrows pre-diversions.

14 A BY DR CHAPMAN:. Yes, that's true.

15 Q You're really relying on what M. Vestal told you,
16 aren't you, in his article, | nean?

17 A And in his deposition

18 Q And in his deposition. But when M. Frink asked
19 vyou about whether M. Vestal nade any statenment in his
20 deposition that 1940 was simlar to 1947, you said he
21 had nmade no such statenment; isn't that right?

22 A | guess that's correct.

23 Q Now, let me be -- try to be as precise as | can on
24 this. Pre-1940, is it your opinion that the springs
25 below the Narrows contributed to the fishery or did
O
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01 they not?

02 A | don't think they did.

03 Q And the basis for that, Sir, is?

04 A As |'ve said before, ny basis is the fact that as
05 the spring declined, the fishery did not from1947 to
06 1951.

07 Q And the basis for the proposition that the fishery
08 did not decline from 1947 to 1951, again, is

09 M. Vestal; is that right?

10 A Is M. Vestal's report, M. Vestal's deposition
11 and the exhibits attached to his testinony.

12 Q Do you recall being asked whether you accept

13 M. Vestal's statenent that Rush Creek, before 1940,
14 was a fisherman's paradi se?



A | don't renenber the question. You can refresh
me, if you will, and I'll respond.

17 Q Do you accept M. Vestal's statement that pre-1940
18 Rush Creek was a fisherman's paradi se?
19 A Could I look at the statenent in context, please?
20 1'd like to know where it was and what was said.
21 HEARI NG OFFI CER del PIERGC  Actually, Dr. Chapnan,
22 | think it was in response to a question earlier
23 today.
24 DR. CHAPMAN: Was the context read, and did | get
25 a chance to | ook at the docunent?

0196
01 HEARI NG OFFI CER del PIERC. | don't know if it was
02 M. Roos-Collins who asked the question, was it?
03 MR, ROOS- COLLINS: Yes, | asked the question
04 DR. CHAPMAN: | don't remenber how | responded.
05 1'd have to see the docunent and the context --
06 HEARI NG OFFI CER del PIERO. | know how you
07 responded. You said you did not agree.

Q BY MR DODGE: Do you now agree?
A BY DR CHAPVMAN. There was a reason that | didn't
agree, and it was probably associated, M. Dodge, with

11 the reference and its context. No, | haven't changed

12 ny mnd, if that's any help.

13 Q But there are a lot of other statenments by

14 M. Vestal that you do accept; is that right?

15 A Yes.

16 Q A |l ot of anecdotal statenents?

17 A Sone.

18 Q Do you accept those?

19 A Sone.

20 Q And your testinmony is full of areas where you

21 accept M. Vestal's statenments; isn't that correct?

22 A That is true. There are a |lot of statenents that

23 we accept.

24 Q Let me ask you, is there a single statenent in his

25 testinony anywhere, a point where you disagree with
0197

01 M. Vestal?

02 A No. We only put in the portions that we felt were

03 reasonably substantiated and that we agreed with. W

04 did not put in sonme of the hearsay evidence that he has

05 in sone of his depositions, for exanple, about |arge

06 fish that are unsubstanti at ed.

Q So you were selective in accepting what M. Vesta
said; is that right?

A Surely.

Q And t hat was based on whether it was substanti ated
and whet her you agreed with it; is that correct?

A It was based on whether it was substanti ated
either by M. Vestal's published information or by
notes of M. Vestal that supported his position or by
ancillary informati on from ot her sources.

Q Isn't it a fact, Sir, that there are a | ot of
statenments by M. Vestal that you accepted that were
unsubstantiated that are just his observation?

A Coul d you give nme an exanpl e?

Q 4,000 sheep roiling a creek?

A Yes, we accepted that one.

Q Unsubst anti at ed?



23 A He was there and saw it. The problem here,

24 M. Dodge, is | can't accept a statenment, for exanple,

25 where M. Vestal records hearsay evidence from

O
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01 M. Dunbrowski about what a fish was that neither one

02 of themsaw in the outlet of Rush Creek where it goes

03 into the delta and into the lake. That's the kind of

04 thing that we felt was inappropriate.

05 Q VWl |, but he did see the Rush Creek pre-diversion,

06 didn't he?

07 A He saw the Rush Creek pre-diversion just as | did.

08 Q And he gave an opinion as to whether it was a

09 fisherman's paradi se or not, correct?

10 A He did.

11 Q And you el ected not to accept that?

12 A That is correct.

13 Q And he al so gave an opinion as to what the sheep

14 were doing and you chose to accept that.

15 A W did.

16 Q | see there's a statenent on Page 13 by a

17 M. Phillips, an enployee of DAP. | see you chose to

18 accept that; is that correct?

19 A Yes. W accepted that.

20 Q Unsubst anti at ed?

21 A W said what he said.

22 MR, DODGE: Thank you, Sir. | believe that's all

23 | have.

24 HEARI NG OFFI CER del PIERO. M. Dodge,

25 MR FRINKK M. del Piero, | have just a very
0199

01 mnor clarification. | believe M. Dodge asked

02 M. Chapman about a question | asked regarding

03 M. Vestal's deposition. Actually, | haven't read

04 M. Vestal's deposition. | referred to any information

05 fromthe witing or reports of M. Vestal. | just

06 wanted to nake that clear.

07 MR DODGE: My | have a second?

08 HEARI NG OFFI CER del PIERO. Certainly, M. Dodge.

09 Do you have any further questions?

10 MR DODGE: Ch, I'msorry. No, | don't.

11 HEARI NG OFFI CER del PIERO. M. Roos-Col lins?

12 MR, ROCS-COLLINS: | do have questi ons.

13 RECROSS EXAM NATI ON BY MR ROCS- COLLI NS

14 Q Good afternoon. | have some questions for you

15 regarding your prior testinmony. Let's begin at the

16 beginning with the definition that you used of the word

17 "fishery."

18 In your witten testinony you used the word

19 "fishery" to describe caught fish. 1Is that your

20 testinony?

21 A BY DR CHAPMAN: In the first paragraph of our

22 testinony, that is true.

23 Q In the remai nder of your testinony, do you use the

24 word "fishery" to refer to caught fish or to the

25 biol ogi cal resource?



0200

01 A I think in nost cases, we referred to the fishery

02 in respect to the catching.

03 Q Are you famliar with Fish and Gane Code Section

04 457

05 A Nope.

06 Q Are you famliar with any definition of fish in

07 the Fish and Gane Code of the State of California?

08 A No

09 Q In response to questions by M. del Piero, as |

10 recall, you explained the basis for your inference that

11 the 1947 to 1951 fishery was conparable to the pre-1941

12 fishery. | heard two bases. First, Dr. Messick's

13 letter and, Secondly, a May 1st, 1940, note by

14 M. Vestal. Was that your testinony?

15 A There were three -- three points, | believe. The

16 '47-51 study, the letter from Messick to Wiarton, and a

17 note in M. Vestal's subm ssions.

18 Q Let's deal with the third basis, that is a My

19 1st, 1940, note.

20 A Yes.

21 Q By M. Vestal ?

22 A Yes.

23 Q Is that contained in Cal Trout Exhibit 5-Bin this

24 proceedi ng?

25 A I don't know the exhibit nunber. It's attached to

O
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01 M. Vestal's testinony right after his --

02 Q Let me read you a note dated May 1st, 1940, found

03 in that Cal Trout exhibit and ask if that is the third

04 basis you descri bed.

05 A Yes.

06 Q "Until early afternoon checked avail abl e catches

07 from Rush Creek and Grant Lake. Lower Rush Creek bel ow

08 G ant Lake Damturned out sonme very good trout,

09 parenthetical, LL and RT up to eight inches |ong, and

10 Gant Lake was fair until strong wi nds appeared at

11 11:50 a.m"

12 Is that the note to which you' re referring?

13 A Yes.

14 Q You' re saying on the basis of one day, My 1st,

15 1940, you believe that 1947 to 1951 conditions are

16 conparable to pre-1941 conditions?

17 A | used his note in this regard to point out that

18 M. Vestal considered very good trout up to eight

19 inches |ong.

20 Q | see. Let's turn to the 1954 article which has

21 been discussed today, Cal Trout Exhibit 5-S. Beginning

22 on Page 91 and continuing on Page 92, M. Vestal wote,

23 "Wthout water --" excuse ne. Before | read that

24 sentence, you would agree that the paragraph to which

25 I'mreferring discusses the effects of the construction
0202

01 and operation of L.A DW' s water supply systen?

02 A Yes.

03 Q On Page 91 continuing on to Page 92, M. Vestal

04 wote, "Wthout water to replenish water tables in the

05 valley floor, these springs have declined steadily, the

06 mnimumflowin the test screen has fallen from24 cfs



07 in 1947 to 12 cfs in 1948, 13 cfs in 1949, and 2 cfs in
08 1950 and 1951."
09 Do you see that passage?
10 A Yes, it's in our testinmony as well.
11 Q Is it your understanding, then, of this article
12 that M. Vestal believed the operation of L.A 's water
13 supply systemreduced the flow fromthe springs into
14 Rush Creek bel ow H ghway 395?
15 A Yes.
16 Q Conti nui ng on Page 92, the second full paragraph
17 M. Vestal wote, "Lower Rush Creek fornmerly averaged
18 about 20 feet in width during the trout season with a
19 depth of sone seven inches on the riffles and four or
20 five feet in the long delta pools. By 1951, however,
21 these di nensions had been reduced by nore than
22 two-thirds."
23 A Yes.
24 Q Do you see that paragraph?
25 A | see it.

0203
01 Q This nmorning we discussed M. Vestal's testinony
02 on March 1st, 1990, Pages 255 through 256 of the
03 Reporter's transcript where he said, anong ot her
04 things, that, "The vital thread was goi ng down,
05 shrinking down, down over the period of the test
06 described in the 1954 article.”
07 A Yes.
08 Q Do you recall those questions?
09 Is it your opinion that M. Vestal agrees with you
10 that the 1947 to 1951 conditions are conparable to the
11 pre-1941 conditions for the fishery?
12 A He will agree with the statenent | made that the
13 first two years, particularly, would be representative
14 of the fish population that was there before the
15 springs began to decline in quantity. |'ve already
16 said that earlier today in ny testinony.
17 Q Have you tal ked with M. Vestal?
18 A | have not.
19 Q Let's turn now to the stocking of Rush Creek. n
20 his redirect exam nation, M. Birmngham asked you
21 several questions about the 1954 article where
22 M. Vestal wote that stocking was necessary to
23 maintain the fishery during the test period. Do you
24 recall those questions?
25 A Yes. O

Z

0204
01 Q Now, are you drawi ng an inference fromthose
02 statenents in the 1954 article that the biologica
03 fishery was in poor condition and had to be sustai ned
04 by stocking?
05 A I"mdrawi ng the inference that the productivity of
06 Rush Creek was quite insufficient to support the
07 angling intensity extent at the tine.
08 Q Do you have M. Vestal's March 1st, 1990,
09 deposition transcript in front of you?
10 A Yes.
11 Q Let me ask that you turn to Page 256 begi nning --



12 A 2567
13 Q 256 beginning at Line 5 and continui ng through
14 Line 13 where he stated, "W were creating -- we were
15 creating a kind of -- by continuing nmanagenent, we were
16 creating a kind of fish nmarket whereby we were planting
17 a streamand a very small percentage of the fishernen
18 were getting the lion's share of the catch. Those that
19 had repeated fishing in the stream knew where to go,
20 knew how to catch the fish, and they were catching them
21 out right away."
22 Is it your understanding of that paragraph that
23 M. Vestal thought stocking was necessary because Rush
24 Creek had become well-known as a place to catch fish
25 and was overfished?
0205
01 A That statenent -- that statenent refers to the
02 ability to catch catchables out of the stream quickly.
03 Not -- it doesn't go to the question of overfishing, in
04 ny opinion.
05 Q Let me ask you now about egg collecting in Rush
06 Creek before 1941. M. Birm ngham on his redirect
07 exam nation, asked you a question about the |ocation of
08 the egg collecting station that existed before 1941.
09 Do you recall that question?
10 A Yes.
11 Q Do you have M. Vestal's witten testinony in
12 front of you?
13 A Yes.
14 Q Let me ask you to turn to Page 9, Paragraph 22,
15 which reads, "Prior to the City of Los Angeles's
16 expansion of Grant Lake Damin the early 1940s, the
17 Upper and Lower Rush Creek were part of a conprehensive
18 fish production system | amcertain that the cut
19 throat which popul ated Lower Rush Creek in large
20 nunbers after being planted in the 1880s were able to
21 mgrate beyond Grant Lake. Cut throat spawned in the
22 lower portion of Rush Creek totally col onized the
23 systemand mgrated throughout."”
24 Is it your understanding of that testinony that
25 M. Vestal believes that the egg collecting station in
0206
01 Upper Rush Creek was partly dependent on the fishery in
02 Lower Rush Creek?
03 A No.
04 Q VWhat is your understandi ng of that paragraph?
05 A My understanding is that cut throat that were
06 planted in Rush Creek would migrate past G ant Lake
07 downstream and that cut throat spawned in the | ower
08 portion of Rush Creek, colonized the system and
09 mgrated throughout. | don't know that fish could
10 access the upper end of Grant Lake, for exanmple, from
11 Lower Rush Creek. | can't tell that fromthis
12 testinmony. Certainly, after the damwas constructed
13 there would be no possibility of passage.
14 Q After the dam was reconstructed by the Gty of Los
15 Angel es?
16 A After it was turned into a storage |lake. It was
17 originally a natural |ake, as | understand it. It was
18 turned into a storage lake. The mnute it was turned
19 into a storage lake for irrigation and storage, the



20 access, if there ever existed any, from downstream

21 upstream woul d have di sappeared.

22 Q VWat's the basis for that opinion?

23 A ["mpointing out the -- two things. The first is
24 that the manipulations in flowin the evaluation reach

25 from Parker Creek up to Grant Lake woul d have nmade the O

0207
01 streaminpassable in that section for many periods of
02 time, and irrigation diversions that -- or irrigation

03 storage structures that are added to | akes usually

04 constitute a barrier to upstream m gration.

05 Q You don't have evidence from Rush Creek, itself,
06 that Grant Dam served as barrier, an absolute barrier
07 prior to L.A 's reconstruction of the dam around 19 --
08 A I have no such evidence.

09 Q Thank you. Let us turn to irrigation diversions,
10 again focusing on Table A fromyour witten testinony.
11 Who prepared Table A?

12 A Dr. Platts.

13 Q Dr. Platts, did you review the gauge records in
14 order to prepare Table A?

15 A BY DR PLATTS: Yes, | did.

16 Q M. Birm ngham asked you about Figure 2 in L.A
17 DW's Draft EIR comments. You'll recall that Figure 2
18 shows daily fluctuation in the flowin Rush Creek.

19 A Yes.

20 Q You testified that an hourly fluctuation analysis
21 would be nore relevant to determ ning the condition of

22 the fishery. 1Is that correct?

23 A More rel evant in determning the nunber of tines
24 in which the fl ow changed by 100 cfs or nore.

25 Q But you have no hourly fl ow data?

0208

01 A No. We could not find any.

02 Q Let's tal k now about the loss in fishery habitat
03 between 1941 and the present. For purposes of this

04 line of questions, I'mgoing to rely on Cal Trout

05 Exhibit 15, which is the Trihey and Associ ates report
06 summary conparison with pre-'41 and post-'41 conditions
07 dated Septenber of 1993.

08 Do you have that report in front of you?

09 A No.

10 Q Excuse ne for one nonent.

11 Dr. Chapman and Platts, | bring you that exhibit.

12 Unfortunately, since |I'musing sonmeone el se's copy, |

13 don't know what page | was on. Could you tell ne?

14 A 3-1.

15 Q Turning to Page 3-1, the report describes

16 geonorphic changes that have occurred and have direct

17 consequences to the fishery of Rush Creek between 1941

18 and the present. | wll read each change described in

19 this report and ask if you agree or disagree with the

20 concl usion.

21 First, "Gavels of suitable spawning size were

22 once nore abundant in Rush Creek, particularly bel ow

23 the Narrows. Most of these gravels were nobilized and

24 transported in the 1960s flood waters to Mono Lake and

25 are now stranded and dry channel s inaccessible to fish.
0209




As a consequence, nost renmining gravels are too course

02 and the few suitably sized gravels are cenented -- "

03 A BY DR CHAPMAN: You're reading froma different

04 report. This uses the word "flush.” You used the word
05 "mobilized." There's sonething different about these
06 reports.

07 Q My apol ogi es. The copy that | obtained fromny

08 colleague is the draft and not the final

09 A Probably got it from M. Dodge.

10 MR, DODGE: Who said that? Want to go double or
11 nothing on where Indian Ditch is?

12 (Laughter.)

13 HEARI NG OFFI CER del PIERO  Cone on, Quys, it's

14 4:30, and |'ve been here a long tine.

15 M. Roos-Col lins, continue, please.

16 Q BY MR ROOS-COLLINS: Let's take a different

17 approach. Pages 3-1 through 3-2 of this exhibit set

18 forth a nunber of paragraphs, bulleted paragraphs. 1[1'd
19 like you to read each bulleted paragraph, and after you
20 read it, tell me if you agree or disagree.

21 A BY DR CHAPMAN: First paragraph, "Gavels of a size
22 suitable for spawning, that is .5 to 1.5 inches in

23 dianeter, were once abundant in Rush Creek particularly
24 below the Narrows. Mbst of these spawning gravels were
25 flushed fromthe streamor stranded in now abandoned

O
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01 channels during the nmonunental floods of the late

02 1960s. Most remai ning channel bottom sedi nents are

03 either too course or are cenmented leaving little

04 spawning habitat."

05 | don't agree with that.

06 "Channel s have been w dened by as much as 300

07 percent. This has greatly reduced the availability of
08 deep water habitat for fish and has increased the

09 fluctuations in water tenperature.”

10 | certainly don't agree with the first portion of
11 that paragraph that tal ks about that availability of

12 deep water habitat for M. Vestal says there was very
13 little of that in 1947 in his report.

14 "Strai ghteni ng an abandonnent of channel s

15 particularly in the Rush Creek bottom | ands has reduced
16 the length of streamavailable to trout by over 15,000
17 feet.”

18 | can't agree with that in total. Certainly, the
19 length of depth of distributional channel s has changed
20 in the bottomlands, but the degree to which those

21 lengths were used by trout is in question. Certainly,
22 didn't have the effect on the change in fishing as the
23 springs declined.

24 "Channel straightening in conbination wth

25 incision has increased the streamgradi ent and as a

0211

01 consequence the streamvelocity."

02 HEARI NG OFFI CER del PIERO M. Roos-Collins, you
03 have one mnute.

04 DR. CHAPMAN: |'d agree with that.



05 "This and the shortage of high-flow refuge habitat
06 has likely caused a reduction in net growh of fish.”
07 We don't know that. | don't think the author of
08 this knows, either.
09 "I'n reach four, channel incision w dening together
10 with the abandonnent of many channels and the | oss of
11 springs has caused a lowering of the water table and a
12 consequent |oss of wetland and riparian vegetation."
13 I'"d agree with that.
14 "Thi s has reduced shadi ng, increased water
15 tenperature fluctuations, elimnated nuch instream
16 woody cover, dimnished the resistance of channel banks
17 to erosion, and altered the pattern of nutrient cycle.™
18 DR. PLATTS: Sone of it yes, and sonme parts we
19 don't know.
20 DR. CHAPMAN: | think the portions down to here
21 1'd agree with. | don't know that it's altering the
22 pattern of nutrient cycle.
23 MR, BIRM NGHAM  Excuse me. For purposes of the
24 record, could Dr. Chapman tell us when he says, "Down
25 to here,"” what he's referring to?

0212
01 DR CHAPVAN.  Would | what?
02 HEARI NG OFFI CER del PIERO He's your witness,
03 M. Birmngham | assuned you knew.
04 MR BIRM NGHAM  Dr. Chapnman, when you point to a
05 place --
06 HEARI NG OFFI CER del PIERO |'m sorry,
07 M. Birm ngham
08 Dr. Chapman, when you indicated you agreed to a
09 certain point on that page, if you' d be kind enough to
10 indicate for the record.
11 DR. CHAPMAN: | certainly apol ogi ze.
12 HEARI NG OFFI CER del PIERO M. Birm ngham and |
13 were wondering the same thing right about then.
14 DR CHAPVMAN: | think that was in reference in the
15 second paragraph on Page 3-2, Dr. Platts and | agreed
16 with the statenents down to the word "erosion” in the
17 sixth line and di sagreed, we don't know the answer to
18 the last portion of the paragraph.
19 HEARI NG OFFI CER del PIERGC  Thank you, Sir.
20 DR. CHAPMAN: The next paragraph. "Many Rush
21 Creek channel s have been cl ogged with cobbles from
22 corry spoils that stood along the west bank of the
23 streamnear the Rusher," Rush-Wl ker did they nmean?
24 "Rush Creek-Parker Creek confluence.”
25 True.
o

0213

01 "The conbi nati on of channel w dening, steepening,
02 straightening, and incision now prevents the stream
03 fromoverflowing into its broad former flood plane."
04 DR PLATTS: 1'd say part of the flood plane, yes.
05 There is sone flood pl anes.
06 DR. CHAPMAN: "This delinking of the streamw th
07 another flood plane restricts the growh of flood
08 dependent vegetation to a narrow band i medi ately
09 adjacent to the active channel. The now abandoned
10 flood plane is no |l onger subjected to sedi nent



11 deposition and seasonal watering restricting the
12 establishment of maintenance of riparian vegetation and
13 wetlands."
14 We can't agree with all of that because portions
15 of the flood plane are building banks. They are
16 getting sedi ment deposition and seasonal watering, and
17 they are establishing and maintaining riparian
18 vegetation and wet!| ands.
19 Fi nal paragraph, "As a consequence of Rush Creek's
20 inability to overtop the banks of its w dened and
21 deepened channel during tines of high discharge, the
22 streamnow attains higher flood velocity induci ng bank
23 erosion and stressing fish."
24 I think we can go along with the part up to
25 "inducing bank erosion," but nobody knows about
0214
01 stressing fish as a result of high water. That's
02 nonsense.
03 MR, ROCS-COLLINS: M. del Piero, | request five
04 additional mnutes. | have two further questions.
05 First, oh --
06 HEARI NG OFFI CER del PIERO  Go ahead,
07 M. Roos-Collins.
08 QBY MR ROOS-COLLINS: First, are the grounds for your
09 disagreenent with the paragraphs you just read stated
10 in your witten testinony?
11 A BY DR CHAPMAN. In general terms, yes, and they're
12 also stated in our presentation today and in
13 cross-exani nation today.
14 Q Thank you.
15 Second question, assume that the nandate of this
16 Board is to reestablish and maintain the fishery which
17 existed before 1941. Dr. Platts, you' ve previously
18 testified that the Board could nore or |ess consider
19 its duty done if the fishery today is equal to or
20 superior to the pre-1941 fishery.
21 A BY DR PLATTS: | don't think I did testify to that.
22 Q Then let nme strike that and just ask you to assune
23 that the purpose of this proceeding is to reestablish,
24 maintain the fishery which existed before 1941. Do you
25 have a recommendation as to the flow regi me necessary
0215
01 to maintain the pre-1941 fishery today?
02 A | do not. W have not |ooked at flow regi nes at
03 this tine.
04 MR, ROCS- COLLINS: Thank you. No further
05 questions.
06 HEARI NG OFFI CER del PIERO  Thank you very much.
07 Ms. Scoonover ?
08 M5. SCOONOVER: | have no questi ons,
09 M. del Piero.
10 HEARI NG OFFI CER del PIERO  Thank you.
11 M. Haselton?
12 RECROSS EXAM NATI ON BY MR HASELTON
13 Q Dr. Chapman, when you started this norning, it
14 probably seenmed |ike about pre-diversion tine.
15 Could you -- you went through the process to
16 establish your opinions and testinonies, and you
17 described statenents, anecdotal statenents. |1'mtrying
18 to sift through what you consider were substanti ated,



19 and | don't mean to put words in your mouth. So pl ease
20 correct ne if I'"'mwong, but that you felt were
21 scientificically sound to try and determ ne what the
22 conditions actually were before 1940. |Is that true?
23 A Yes.
24 Q You know, one of the -- and | don't mean to sound
25 like a marketing director for the Arcul arius Ranch, it
o

0216
01 doesn't really need one. One of the special
02 experiences at the ranch is that John and his father
03 has nmmintai ned al buns, photo al bunms since the early
04 twenties, and in these photo al bunms there's the
05 invariable pictures of people holding up stringers of
06 fish, fairly traditional pictures. And nmy question is
07 as part of this proceedi ng have any of these parties
08 here provided you with photographs of any fish?
09 A BY DR CHAPMAN:  No.
10 MR, HASELTON: Thanks.
11 HEARI NG OFFI CER del PIERO  Thank you very much.
12 Anyone el se wi shing to ask questions? M. Frink?
13 MR FRINK: No, but M. Canaday.
14 HEARI NG OFFI CER del PIERC M. Herrera,
15 M. Canaday?
16 RECROSS EXAM NATI ON BY THE STAFF
17 Q BY MR CANADAY: Can you describe the period of tine
18 for me again that you' re using to describe the fishery
19 that existed pre-project?
20 A BY DR PLATTS: In the evaluation reach? W used the
21 decade prior, 1930 to 1940, '41.
22 Q And that decade had wet years. | recall you
23 testifying that it had wet years. It had dry years.
24 A And normal years.
25 Q And normal years.

0217
01 A Yes, you're correct.
02 Q To characterize a western trout fishery, and
03 that's what we're tal king about is a western trout
04 fishery, we need to know the recent -- if we're -- and
05 by "fishery,” I'mtalking about the population. W
06 would need to know the recent history of the stream and
07 the longer termhistory of the streamthat led to this
08 conplex of rivering conditions that supports this
09 fishery.
10 By the "rivering conditions,” |I'mtalking about
11 riparian vegetation, channel norphol ogy which we've
12 tal ked about, and flow regine. |Is that correct?
13 A That's correct.
14 A BY DR CHAPMAN.  Well, | won't quite agree with
15 that. To characterize a fishery, one need not have al
16 that historical information. 1've been using fishery
17 here in the sense of the catching.
18 Q If one was going to try to characterize a fishery,
19 a population, wouldn't it be beneficial to understand
20 or have that history?
21 A It woul d depend on the objective of the
22 characterization. If it's sinply to characterize



23 what's there in this instance, this year, you don't

24 need the history. You can talk about catch rate, fish
25 size, fish density, fish biomass, and describe the
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01 fishery and characterize it w thout having any history.
02 If the objective is to determ ne what has happened
03 to the fishery over tinme, what m ght happen to it in

04 the future, what the ecol ogy of the aninals has been

05 affected by, then one would want nore information than
06 the kinds of things | tal ked about.

07 Q And so what you're suggesting then is a fishery, a
08 popul ation very dynami c and responsive to the changes
09 in the rivering concept, correct?

10 A They are responsive usually with tinme |ag.

11 Q How | ong woul d that time |lag be, in your

12 estimation?

13 A Wl |, based on our experience, | would say that

14 that time lag could be a period of several years.

15 We're not going to see an instantaneous change in the
16 fish population as a result of a change in flow, for

17 exanpl e.

18 Q So you don't believe we should -- if we were going
19 to characterize a fishery that existed prior to 1941,
20 that seens to be what everybody's tal ki ng about today,
21 or shooting for to characterize a fishery that existed
22 then, that we shouldn't use a |longer period of tine

23 than the period from'30 to '39 to try to characterize
24 what kind of fishery that streamwould support?

25 A VWl I, we thought that a 10-year period was
O

0219

01 sufficient to pretty well characterize the habitat

02 conditions and to infer fromthose habitat conditions
03 what the fish popul ati ons nust have faced. | would

04 think a 10-year span or 11-year span would be

05 sufficient to do that in the 1941 period.

06 If we went nuch further back fromthat, it

07 probably wouldn't be very neaningful to talk about 1919
08 or 1920 or '25.

09 Q Wy wouldn't it be neani ngful ?

10 A Wl |, because back in that -- brown trout weren't
11 even introduced in Rush Creek until 1919, so we had

12 other species present, the eastern brook trout and cut
13 throat and perhaps sone rainbow. | know some steel head
14 were planted there, sone stickleback inadvertently.

15 think one would want to have a period of tine

16 sufficient for those brown trout to establish

17 thenselves, and | gather fromreadi ng the broad

18 information that's avail able that that happened before
19 1940 and probably happened in the twenties.

20 There was an egg taking station placed in Rush

21 Creek to capture brown trout for eggs in -- above G ant
22 Lake in, | believe, the period of the thirties, late

23 thirties, and to nme that indicates the brown trout were
24 well established in Rush Creek by then

25 Q So woul d you suggest a nonitoring programten
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01 years or less to establish the fisheries?

02 A To establish --

03 Q To establish the fisheries trends? |If you were



04 going to try to nonitor the popul ation to establish
05 whether that population is recovering or neeting sone
06 sort of criteria?
07 A I think one or two years is not sufficient. One
08 has to go for a longer span of time than that. W' ve
09 got to look at a generation or two, m ninmm
10 Q And how | ong woul d t hat be?
11 A vell --
12 Q In Rush Creek. What would be the generation --
13 generation time for -- at each class of fish?
14 A Well, | think nost of the fish in Lower Rush Creek
15 were about -- probably average age was a coupl e of
16 vyears given the sizes of the fish involved. So that
17 nmeans that you could expect a newly recruited group of
18 two-year-olds to appear every -- you're going to see
19 one coning every year.
20 Some of the popul ation of Lower Rush Creek may
21 have been recruited from Grant Lake, in fact, and --
22 but if we assunme that all the fish were produced in
23 Lower Rush Creek, then I would say watching the -- for
24 exanple, in Vestal's material, the catch of those fish
25 over a five-year span reflects those fish as they
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01 appear over five successive years in the Age Two group
02 because that had to be the mgjor portion of the wild
03 fish stock.
04 Q So the wild fish were reachi ng ei ght inches, 200
05 mllineters in about two years?
06 A Yeah.
07 MR, CANADAY: That's all | have.
08 HEARI NG OFFI CER del PIERO M. Herrera?
09 QBY MR HERRERA: |'ve just got one follow up on
10 that.
11 | was trying to follow, again, M. Canaday's
12 question in asking you how | ong woul d you nonitor a
13 situation -- and what |I'mgetting at is let's say we
14 want to go check on the condition of the fishery from
15 this point forward, let's say for the next whatever
16 nunber of years, to determne its condition, and | hear
17 vyou've got a two-year turnover in fish to some degree.
18 How | ong woul d you continue that to determ ne --
19 to feel confortable that you knew the condition of that
20 fishery?
21 A BY DR CHAPMAN: We've testified in proceedi ngs about
22 nonitoring that one ought to continue to watch the
23 devel opnents as the riparian systeminproves and the
24 habitat inproves for, say, a 20-year span. But you
25 don't to have look at it every
year. O
G
0222
01 MR, HERRERA: Thank you that was ny question.
02 HEARI NG OFFI CER del PIERC  Any other Staff
03 questions?
04 |'"ve got a couple of questions and then hopefully
05 we'll be done.
06 RECROSS EXAM NATI ON BY THE BOARD
07 Q BY HEARI NG OFFI CER del PIERGC M. Dodge, | apol ogize



08 | didn't get you out of here by 4:30. |[|'ve got a

09 three-hour drive.

10 Take a look at that. Dr. Platts, you indicated,

11 pursuant to sone questioning by M. Birmngham that

12 that picture represents indicia of a streamthat has

13 been adversely inpacted by grazing. |Is that correct?

14 A BY DR PLATTS: That is correct.

15 Q Can you -- in the center to the right side of the

16 picture is a clunp of vegetation; is that true?

17 A That is true.

18 Q And can you identify what that is?

19 A Wthout the | eaves, no, but |I would assune it's

20 willow

21 Q kay. Does it appear that that clunp has been

22 inpacted by grazing ani mal s?

23 A Yes. It appears it's a fairly young stand. It

24 also appears that the young willow trying to cone in

25 within that stand and bordering that stand are being
0223

01 held back.

02 Q Is it your experience when grazing aninmals are

03 short on forage or are inclined to eat vegetation |ike

willows that, whether it be sheep or cattle, there's
some indication of tranpling taking place?

A Yes. Not only tranpling, but also there is a |ot
of breakage of the actual w Il ows thensel ves.

Q Does it appear that there's any there?

A Yeah. | see in the background where there's been
a |l ot of breakage.

Q In that one clunp that | was pointing to?

A It's a young cl unp.

Q How ol d do you anticipate that clunp to be?

A I'd have a hard tine estimating. | would assune
that clunp is less than five to ten years ol d.

Q kay. Let's take a look at the stream bank

A Yes.

Q Now, before you even start looking at it, you're
wel cone to ook at it intently because that's what |'ve

20 been doing up here. Tell ne those things you |ook for

21 to show the inpact of animals on the stream bank.

22 A First, I look to see how well the water columm is

23 synchronizing with the stream banks and how wel | the

24 stream bank can control the flow Then | |ook at the

25 streambank formas to see whether it's undercut or
0224

01 whether it's rounded. | also |ook at the stream bank

02 toseeif it'sinits place it should be.

03 Q kay. Dr. Platts, let me ask you a question. Is

04 the majority, if not all but the one section of that

05 stream bank where the streamturns, undercut?

06 A There's a little bit of undercut on the left side

07 looking -- of the photo.

08 Q And on the right side, also?

09 A If you |l ook very closely.

10 Q If you look very closely. | know the quality of

11 the picture's not very good. | didn't nmean to be rude,

12 but | was looking very closely at it to see whether or

13 not it's undercut. It appears that it is undercut. In

14 fact, it appears to me that alnpost the entirety of that

streamwi th the exception of where this creek turns is



16 wundercut. Isn't that true?

17 A It is not true.

18 Q VWhat portion of it is not undercut, in your

19 opi nion?

20 A I woul d, you know, speaking of a natural undercut,

21 a significant --

22 Q Let's assune no one was out there providing

23 artificial undercuts, so whatever natural undercut is

24 there one would assune is natural. R

25 A | would say in this photo that the banks you're O
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01 referring to now, there's only a small percentage of it

02 that's undercut.

03 Q Only a small percentage?

04 A Yes. The waters are very shall ow when it neets

05 these banks, and the banks are kind of sitting off.

06 Therefore, the undercut is not over the water colums.

07 Q Oh, okay. And the banks are not -- are rounded?

08 A Yes. The banks are rounded.

09 Q I's that indicative of watering taking place by

10 ani nal s?

11 A Yes. That's indicative of the animals constantly

12 nmoving in and constantly nmoving off, and sonetinmes it's

13 indicative of actual heavy grazing right on the banks.

14 Q Is it also normally indicative of heavy grazing

for there to be a significant anount of vegetation on
t he rounded bank?

A At tines, yes. Depends on the tinme of the
grazing.

19 Q Wbul d one normal ly assune that if grazing were
20 taking place it would take place in the spring of the
21 year?
22 A No. Not necessarily.
23 Q How, in ternms of range nanagenent practices, did
24 grazing take place along that water course?
25 A | think mainly --

0226
01 Q Because normally, it's ny understanding that by
02 June everything pretty nuch dries up, and so the val ue
03 in ternms of nutrition for grazing ani mals woul d be
04 |ost.
05 A Yes. But they did graze season-|ong conti nuous,
06 and they also had winter grazing. So at tinmes there
07 were winter grazing during the conplete year, and at

other times they were concentrating the grazing during
t he season-1|ong peri od.

Q | understand that, but I'm asking you about t hat
pi cture.
A I woul d assune here that these netals were grazed

of f and on during the year whenever the sheep herders
brought them down to water or whenever they brought

t hem down because forage was |light in the uplands.

Q VWhen did forage get light in the uplands?

A Forage gets light in the uplands during the late
part of the summer when a lot of the vegetation starts

dryi ng up.
Q Is it normal to assune that they would not be
there in the early spring since there was nostly snow

in the uplands?



A I would assune that they were not there in the

early spring.

Q Wuld it be normal to assune that nost grazing
0227

took place in the lower areas in the springtine?

A Yes. | would assune that at this time of the
year, nost of the grazing was being done actually out
of the basin.

Q Whul d you turn that picture over and read the date
on it, please?

A It says, "May 2nd, 1948." | would assune that
that's a little bit early for a lot of grazing to have
taken place in the basin.

Q How early?

A | don't -- how early does grazing conme in?

Q No. How "a little early” is, in your estimation
for that year?

A | would think in May that these stream banks
haven't been too |ong w thout snow cover, and plant --
Q Do you normal ly see that anount of vegetation?

A Yes. There's sone pretty fair vegetation here in
pl aces.

Q Too long after the snow s nelted?

A Alot -- sone of this is residual vegetation. |
noticed the willow hasn't even started to | eaf yet, but

it appears that there are sone grass species starting
to show above the residual vegetation.

Q G ven the magni tude of the vegetation there, then,
et me ask you how can you tell if that particular area

of the creek has been over grazed?

A Mai nly because of the formof the bank, and it

| ooks like its over widened. And | can see the banks
on the left side going down or actually have sone
erosion going on. The willow has been set back. A lot
of mechani cal damage on the older willow It just has
all the indications of a heavily-grazed stream

Q Thank you.

Dr. Chapman, one question. Normally, in the
eastern Sierra streans where you have nultiple
channel s, does that normally enhance trout habitat,
assum ng that they're watered?

A BY DR CHAPMAN: Not necessarily, M. del Piero.

Q kay. Tell ne what it necessarily inplies.

A VWl l, multiple channel s have a downsi de, and t hat
is that the main thread of the channel or a single
channel , then, no | onger has the water volune to
support mai ntenance flows for bank buil dings.

Q You' re assum ng things | have not asked you.

A Very wel | .

Q " masking given a normal eastern Sierra stream
with normal water flows running through it, if that
exi sts and | doubt it does, but we'll use that because

everyone el se has been asking you that, giving you that
exanpl e on both sides, is it reasonable to assune if
0229




01 you have multiple channels that are watered that that
02 would expand the potential habitat for trout?

03 A It would -- you answer it.

04 A BY DR PLATTS: When the boss speaks, | react.

05 If you' re saying normal streans along the eastern
06 Sierra if they have multiple channels, usually you have
07 less fish popul ation

08 Q That's not what |'m aski ng.

09 A VWhat are you aski ng?

10 Q ' m aski ng about trout habitat.

11 A Yes, trout habitat.

12 Q Not popul ation

13 A Do you have nore trout habitat?

14 Q Yes.

15 A BY DR CHAPMAN.  You rmay have nore habitat.

16 Q That's all | asked. Thank you.

17 A For portions --

18 HEARI NG OFFI CER del PIERC That's all | asked.
19 I've come -- one thing |I've cone to the conclusion on
20 during the course is that no one here is going to be
21 able to give ne any definitive information as to the
22 static population of fish in Rush Creek given the

23 nunbers taken out and put back in over the last 30 or
24 40 years. So that's a decision this Board's going to
25 have to arrive at on its own.
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01 | have no further questions. 1'd like to thank
02 vyou, GCentlenen, very nuch for your tine today.

03 Ladi es and Centl emen, the next continuance of this
04 hearing is until the 8th of Novenmber; is that correct?
05 MR, CANADAY: NMonday the 8th of Novenber.

06 HEARI NG OFFI CER del PIERG  Nine o' cl ock.

07 MR, CANADAY: N ne o' clock

08 HEARI NG OFFI CER del PIERG  This roonf?

09 VMR CANADAY: Yes, Sir.

10 HEARI NG OFFI CER del PIERC.  Questions before we
11 depart?

12 You're wel come to give these back to

13 M. Birm ngham

14 MR BIRMNGHAM M. del Piero, a procedural

15 question. Wuld you prefer that | postpone ny notion
16 to admit the testinmony and exhibits until after the

17 presentation of our entire case in chief?

18 HEARI NG OFFI CER del PIERC  Normally, | would --
19 1'd ask that that be done, but I think -- | think what
20 I'mgoing to do in ternms of these gentlenmen and their
21 exhibits, why don't you offer themtoday? 1'Il direct
22 that they be admitted today and then -- and the only
23 reason I'mdoing that is because there's such a break
24 in tine between now and the next hearing date.

25 If you want to offer their exhibits today, I'll accept
O
(
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01 themunless | hear objections fromany of the parties.
02 Am1l going to hear any? No? |If you want to make that
03 offer for their exhibits today, we'll do that.

04 MR BIRMNGHAM | would make the notion to admt
05 L.A DW Exhibits 1 through 8 including L. A DWP

06 Exhibits 1-Ainto the record.



HEARI NG OFFI CER del PIERC  1-A is which one?
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08 MR BIRMNGHAM It's the 1930 --

09 HEARI NG OFFI CER del PIERO  That's the picture?
10 VR, Bl RM NGHAM  Yes.

11 HEARI NG OFFI CER del PIERG  And the rest of them
12 are the ones that were already introduced?

13 VMR BIRM NGHAM Yes, that's correct.

14 HEARI NG OFFI CER del PIERC  Ckay. Any

15 objections? So ordered.

16 (L.A. DW Exhibits Nos. 1
17 through 8 and 1-A were
18 admtted into evidence.)
19 HEARI NG OFFI CER del PIERC M. Dodge?

20 MR DODGE: May | just request that we get decent
21 copies of those pictures before they' re put in front of
22 another w tness?

23 HEARI NG OFFI CER del PIERO  Yeah.

24 M. Birm nghan? How I ong do you think it's going
25 to take you to prepare copies for all the parties?

01 MR, Bl RM NGHAM  Ms. McKeever, how | ong?

02 M5. McKEEVER:  Next week.

03 MR BIRMNGHAM We will provide themto the

04 parties at the Vestal deposition because, in fact, they
05 nmay be -- they may be a subject of questions at that
06 deposition.

07 HEARI NG OFFI CER del PIERG  That's fine.

08 Is that acceptable, M. Dodge?

09 MR, DODGE: That would be fine, your Honor.

10 HEARI NG OFFI CER del PIERO  Ckay.

11 Ms. Scoonover, any questions?

12 M5. SCOONOVER: No, M. del Piero.

13 HEARI NG OFFI CER del PIERO M. Roos-Collins, any
14 questions?

15 MR, ROCS- COLLINS:  No questions.

16 HEARI NG OFFI CER del PIERG Ms. Cahill, any

17 questions?

18 M5. CAHILL: No.

19 HEARI NG OFFI CER del PIERC M. Haselton?

20 MR HASELTON: No, Sir.

21 HEARI NG OFFI CER del PIERO Ladies and Centl enen,
22 | think that -- I"msorry, M. Canaday? | didn't see
23 that finger waving in the air.

24 MR, CANADAY: Pl ease pick up your garbage. W
25 have to restore this roomback for a board neeting on
01 Mbonday, so --

02 HEARI NG OFFI CER del PIERG  They don't count.

03 MR BIRM NGHAM Can we | eave our exhibits here.
04 HEARI NG OFFI CER del PIERO  Sure. We'|l actually
05 secure the exhibits in the | ocked room but be aware
06 that if you need them it's going to -- you're going to
07 have to notify us in advance to get in at them because
08 not everybody's got a key.

09 MR BI RM NGHAM  Thank you.

10 HEARI NG OFFI CER del PIERO Ladies and Centl emnen,
11 this hearing will be continued until the 8th of

12 Novenber.

13 (Wher eupon the proceedi ngs were adj our ned

14 at 4:57 p.m)
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